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PREFACE

On December 15, 1978, President Carter completed the work of 7

years, and of two of his predecessors, by announcing the establishment

of full diplomatic relations between the United States and the People's

Republic of China, to be effective January 1, 1979.

As was clear at the time, the United States undertook these steps

with mixed emotions, for in order to recognize the People's Republic of

China as the government of the mainland, we had to sever formal ties

with our longtime friend and ally, the Republic of China, on Taiwan.

The following hearings were conducted by the Subcommittee on

Asian and Pacific Ailairs in February to supplement and parallel

those held simultaneously by the Committee on Foreign Affairs. Both
sets of hearings detailed the concerns dominating the many issues

surrounding normalization, which the Congress was being asked to

ratify, in effect, through the vehicle of the Taiwan Relations Act.^

CONGRESSIONAL CONCERNS

Thus, while the many strategic issues inherent in the triangular re-

lationship between the United States, the Soviet Union, and the Peo-

ple's Republic of China were discussed in detail in the following hear-

ings, as well as in the committee hearings, and in the Congress as a

whole, the central debate was over two areas relating to Taiwan in the

administration's proposed legislation. These were, first, concern over

the security question in the wake of notification of the ending of the

Mutual Defense Treaty between Washington and Taipei, and second,

how the future economic and social well-being of the people on Taiwan
would be promoted under the new, unofficial relationship.

All witnesses agreed that as a general proposition, normalization

between the United States and the People's Republic of China was a

positive step, a logical, inevitable one, which, if properly carried out,

could serve to enhance our long-term interests in the world, including

the prospects for peace and stability in Asia.

ADMINISTRATION BILL SHORTCOMINGS

However, the nonadministration witnesses agreed that the original

proposals outlined by the administration failed to address the security

concern, or the needs of the people on Taiwan, or of the private, com-

mercial interests which were to form the bedrock of the new, unofficial

United States-Taiwanese relationship.

In the early months of the normalization debate, primaiy focus was
placed on finding an adequate, though unofficial, substitute for the

Mutual Defense Treaty. A recent lower court decision has cast pos-

sible doubt on the immediate future of the Mutual Defense Treaty,

which, technically, remains in effect until January 1, 1980.^

^ See app. 5 for text of the Taiwan legislation adopted by the Congress and signed into

law by President Carter on Apr. 10, 1979.
2 See app. 4 for complete text of the Mutual Defense Treaty.
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IV

Whatever the outcome of this legal situation, which involves serious
constitutional and parliamentary issues, in February, a compromise
was worked out by tlie House and Senate with the aclministration,
along the lines of the legislation introduced by Senators Kennedy and
Cranston, and in the House by myself, as chairman of the Asian and
Pacific Affairs Subcommittee.^ The details of this legislation are
fully covered in the first of the following hearings, with statements
from Senators Cranston and Kennedy, and in dialog between subcom-
mittee members and administration witnesses.

BACKGROUND TO COMPROMISE

As a result of the normalization agreement between the United
States and China, the United States met Peking's longstanding "three
conditions," the "derecognition" of Taipei, the tennination of the
Mutual Defense Treaty, and the withdrawal of U.S. forces from Tai-
wan. In return, the United States retained the right to continue to sell

Taiwan defensive arms and to cany out the full range of nonofiicial

relations. In particular, the United States was assured by Chinese
officials including Deng Xiaoping that it could follow the so-called

Japanese Formula for continued economic and social relations Avith

Taiwan.
These public assurances dovetailed with those enunciated privately

when the subcommittee visited Peking in July 1978.* At that time.

Vice Premier Deng indicated that China was prepared to do what it

could to foster peaceful conditions of settlement between Peking and
Taipei. However, the Vice Premier then, and in his subsequent journey
to Washington this January, repeatedly refused to rule out the use of
force, if ultimately necessary, to reunite Taiwan and the mainland.
While there was thus some give and take between Washington and

Peking, in which the subcommittee played some part, problems im-
mediately arose following the President's announcement due to China's
refusal to rule out the use of force against Taiwan. This, coupled with
the agreement by the administration to terminate the Mutual Defense
Treaty, made Congress aware of the need to reassure the private and
business communities—in addition to the people on Taiwan—that the

Taiwan legislation would help safeguard the island's security with-

out the "umbrella'' of security implied by the defense treaty.

An additional problem—one wholly unnecessary, in my view—was
the issue of prior consultation, during the final stages of the negotia-

tions. This issue has been fully aired, and there is no need to

repeat the many points raised during the debate, and in the following

hearings.^ For the future, however, the concern remains that Presi-

dents will continue to present the Congress with foreign policy "faits

accompli," in which we have a choice of either appearing to obstruct

or serving as a rubber stamp.

* See paper by Jonathan B. Eddison, Georgetown University Law Center, "The Separation
of Powers and the Termination of Treaties" (p. 35 of the hearings), statement by Hon.
Barry M. Goldwater, U.S. Senator from Arizona "Analysis of Presidential Treaty "Termina-
tions' Argued in State Department Memorandum" (p. 122).

* "A New Realism : Factfinding Mission to the People's Republic of China, Aug. 3-13,
1978", by the Subcommittee on Asian and Pacific Affairs, U.S. Government Printing Office,

1978.
s See app. 2, letter to President Carter from Chairman Clement J. Zabloekl and Hon.

Lester L. Wolflf, dated Dec. 19, 1978.



COMPROMISE ACHIEVED

In any event, after several vs^eeks of debate, during which both the

House and Senate in effect ratified normalization by voting to reject

amendments which would have contradicted the normalization agree-

ment between Washington and Peking, a compromise version of the

Taiwan implementing legislation was achieved.

Key to the compromise was the Kennedy-Wolff legislation, which

took the form of an additional section to help insure the maintenance

of peace in the area, as well as Taiwan's security. The House version,

with more than 100 cosponsors, was incorporated into the Foreign

Affairs Committee redraft of the administration bill. Likewise, the

Senate incorporated the Kennedy-Cranston resolution into its legisla-

tion, and the conference committee endorsed the agreement.

As the law now stands, while Taiwan will no longer be protected

by a formal treaty (assuming termination as scheduled on January 1,

1980) the President retains the power under the War Powers Resolu-

tion to take steps, with the consent of Congress, deemed necessary to

protect U.S. interests on Taiwan.
These interests are defined to include the continued peace and well-

being of the people on Taiwan, and the President is directed to report

to the Congress any threat to these interests.

The legislation specifically covers the threat of boycott or blockade,

in addition to then-existing legislation governing our international

relations. Finally, the Kennedy-Wolff and committee amendments

noted that a threat to Taiwan's security would constitute a threat to

the peace and security of the region.

While the administration repeatedly i-efused to endorse Kennedy-

Wolff, maintaining that such guarantees were not needed, its witnesses

agreed to work with us in achieving the compromise which was finally

accepted by all parties.

ADMINISTRATION ASSURANCES

I make this point because of the importance we attached at that

time to testimony by administration witnesses on the nature of the

various guarantees—both implicit and explicit—which they main-

tained would still operate for Taiwan in the wake of normalization

with the People's Republic of China.

Of particular interest was testimony to the subcommittee by Assist-

ant Secretary of State for East Asia Richard Holbrooke, Deputy Sec-

retary of Defense Michael Armacost, and their staffs, on the nature

and capacities of the U.S. defense commitment to Taiwan without the

Mutual Defense Treaty. Key sections of this testimony appear on

pages 19-21, and 49-51, and should be noted by those concerned with

how the administration proposed to deal with questions of Taiwan's

continued peace and prosperity in the event of future tensions.

The security questions tended to dominate both press and legisla-

tive concern during the debates of January and February, However,
also of major interest to the Congress, and particularly to the business

community, was the lack in the proposed administration bill of spe-

cific safeguards for continued economic and social relations between

the Taiwanese people and the American people.



VI

CONTINUATION OF TREATIES AND AGREEMENTS

As testimony in the following hearings demonstrates, the business
community particularly wanted the United States to maintain the 55
or so treaties and agreements between Washington and Taipei which
would not immediately be affected by the normalization agreement.
Many in the Congress and elsewhere shared this concern on the grounds
that terminating or abrogating treaties and agreements beyond the
defense pact could undermine the legal stability of continued com-
mercial intercourse between the United States and the people on
Taiwan.
While this would be a major concern of the Congress under normal

circumstances, the fact that the new United States-Taiwanese rela-
tionship was to be entirely unofficial made the question of the business
and commercial continuity of paramount importance.
In response to this concern, administration witnesses testified to the

subcommittee that with the exception of the Mutual Defense Treaty,
the President intended to keep in force the approximately 55 other
treaties and agreements in question.

Specifically, Secretary Holbrooke, on page 12, assured the subcom-
mittee of the following

:

We also could not agree to declaring our treaties and agreements with Taiwan
null and void. The President had determined that except for the ending of formal
diplom^tix; relations and the Defense Treaty relationship, we would maintain the
broad rkhge of substantive ties with Taiwan in commerce and investment, in
travel and tourism, and in cultural interchange. These treaties and agreements
were exceedingly important to that goal, because without them we could not
continue, for example, cooperation in the peaceful uses of atomic energy; and
the ending of the Treaty of Friendship, Commerce and Navigation and the
orderly marketing agreement would have a deleterious effect on our and Taiwan's
essential business interests.

CONGRESSIONAL UNDERSTANDING

In short, the subcommittee, and the Congress as a whole, felt it was
being assured that in return for accepting the President's normaliza-
tion agreement with Peking, as amended to meet security and economic
considerations, we could count on maintenance of the great majority
of the treaties and agreements precisely because they were needed to
safeguard the interests of the American people and the people on
laiwan.
At this Avriting, and in the wake of Vice President Mondale's an-

nouncement, while visiting China, that an aviation agreement between
Washington and Taipei will be abrogated, concern on many sides has
arisen oyer Secretary Holbrooke's testimony before the subcommittee,
and similar testimony by the administration in other forums. Since
the Vice President's announcement, the administration has notified
the Congress that as the renewal dates become due on agreements and
treaties, new, private arrangements Mill have to be substituted—an
apparent reversal of the promises made during the testimony in
February.

Thus, quite apart from the legal ramifications of the court decision
on the Mutual Defense Treaty, serious questions may arise as to the
basic agreement in principle between the Congress and the adminis-
tration on the Taiwan implementing legislation.



VII

The subcommittee did not in February and does not now oppose cre-

ation of the American Institute on Taiwan, the private corporation

set up to facilitate continuation of the nongovernmental, unofficial

relations between the United States and the people on Taiwan. How-
ever, in light of the Vice President's announcement and the subsequent

administration notification regarding the new arrangements needed,

the subcommittee is concerned that previous assurances by the admin-

istration to the Congress may be subject to revision.

Obviously, the many issues of the triangular relationship between

China, the United States, and the Soviet Union, such issues as SALT
and MFN, and concerns such as human rights, and the tensions be-

tween Vietnam, China, and the Soviet Union, all form part of the

larger picture which must be monitored by the subcommittee and the

Congress.
The appendixes to the present hearings include items designed to

supplement the specific issues involved in the days between Decem-

ber 15, 1978, and April 10, 1979, as they regard the legislative concerns

of the Congress.

The views expressed in this preface are those of myself as chairman

of the Subcommittee on Asian and Pacific Affairs, and do not neces-

sarily reflect the views of any other member of the subcommittee or of

the Committee on Foreign Affairs.

Lester L. Wolff,
Chairman^ Subcommittee on Asian

and Pacific Affairs.

Washington, B.C., November 1979.
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IMPLEMENTATION OF TAIWAN RELATIONS ACT:
ISSUES AND CONCERNS

WEDNESDAY, FEBRUARY 14, 1979

House of Representatives,
Committee on Foreign Affairs,

Subcommittee on Asian and Pacific Affairs,
Washirngton. B.C.

The subcommittee met at 2 p.m. in room 2172, Rayburn House Office

Building, Hon. Lester L. Wolff (chairman of the subcommittee)
presiding.

Mr. Wolff. The subcommittee will come to order.

Our witnesses today are Hon. Richard Holbrooke, Assistant Secre-
tary of State for East Asian and Pacific Affairs, and Michael Arma-
cost, Deputy Assistant Secretary of Defense for East Asian and
Pacific Affairs, and members of their staff, including Mr. Harvey
Feldman, who are playing a prominent role in the normalization
process.

The topic of today's hearing is the administration's China policy

—

how it has been handled, what it is, and where we all go from here.

In particular, we will seek testimony from our witnesses on two pieces

of legislation, the administration's own H.R. 1614, the so-called

omnibus bill for continued relations between the United States and
the people on Taiwan, and House Joint Resolution 167, introduced by
myself with nearly 100 cosponsors, which would provide an explicit

U.S. statement on the future security of Taiwan. As you know, this

measure has been introduced in the other body by Senators Cranston
and Kennedy, with more than 30 cosponsors.

I had hoped that Senator Kennedy and Senator Cranston could

appear today to discuss our legislation, but as the other body is not in

session this week, they were unable to attend. However, they have
provided us with statements for the record, which, without objection,

will be included at the outset of the printed record.

Our hearings will continue tomorrow at 1 p.m. with witnesses from
private industry, as well as from past administrations, such as

Mr. Winston Lord, formerly of the policy planning staff, Hon. Walter
McConaughy, former U.S. Ambassador to Taiwan, and Adm. Noel
Gayler, former CINCPAC. We have also been in contact with former
Presidents Nixon and Ford, and former Secretary of State Henry
Kissinger, among other historical figures, regarding their thoughts on

the present situation.

SECRET agreements

One of the basic reasons for contacting these former members of the

U.S. Government is to determine whether or not there have been any

(1)



prior agreements or prior understandings that led up to normalization
but which we in the Congress are not yet aware of.

Today, and in the coming weeks, we will focus on four major areas

:

First, as noted, we will need to know—and we ask this of our wit-
nesses as well today—just what prior arrangements—or secret agree-
ments, have been made over the years, which affected the normalization
process announced by the Carter administration.

Particularly, it has come to my attention that a secret arrangement
in the economic field exists, in addition to the apparent agreement not
to sign new arms contracts with Taiwan this year, whicli has already
come to light. The Foreign Affairs Committee last week voted to re-

quire full disclosure of any other agreements that have been made.

CONGRESSIONAL CONCERNS

Second, we are particularly concerned over what can be defined as
the "security issue" addressed by House Joint Resolution 167, and by
other measures in both bodies. I note that over the weekend, President
Carter made his strongest statement to date on Taiwan's security, and
I hope today's witnesses will discuss the details and impact of the
President's remarks.

Third, we are also concerned that the so-called onmibus bill, H.R.
1614, while full of good intentions, nonetlieless lacks specificity

;
par-

ticularly, the charge has been made that it is too imprecise or too open
ended to provide the people on Taiwan or the U.S. business community
the legal guarantees they need to carry on our traditional economic and
social relationships.

Regarding the omnibus bill, of course, there are a host of questions,
including the name of the i^rivate U.S. corporation we are being asked
to approve, which I know we will discuss in detail in the coming days
ahead.

Finally, the fourth major area we will examine might best be chai-ac-
terized as the future or the implications of our China policy as it lias

been articulated to date by the administration.
Such questions as the effect of normalization, and the remarks of

Prseident Carter and Vice Premier Deng Xiaoping on the triangular
relationship between China, the United States, and the Soviet I^nion,
particularly come to mind. Despite claims to the contrary, the distinct
impression has been made that we have indeed played the "China
card" against the Soviet Union. The grave implications for world
peace inherent in this need to be fully explored.

[The statements of Senators Kennedy and Cranston follow :]

Statement of Hon. Edward M. Kennedy. U.S. Senator, State of
Massachusetts, on Joint Resolution on Taiwan (S..7. Res. 31)

Mr. Chairman. I am pleased to submit this statement in support of S..T. Res. 31,
cosponsored by Senator Alan Cranston in the Senate and Rep. Lester Wolff in
the House of Representatives, regarding the "peace, prosperity, and welfare of
the people on Taiwan and the Pescadores."
Twenty-eight Senators have now joined us in cosponsoring this resolution, and

I understand that an equally substantial number of Congressmen have now joined
Congressman Wolff in cosponsoring the same Resolution in the House of
Representatives.

Mr. Chairman, I welcome the broad ba.se of support, ranging across the political
spectrum, which is reflected in the cosponsorship of this Resolution. I believe



this demonstrates understanding in the Congress that, as we normalize relations

with the People's Republic of China, we can and should provide for the future

peace and well-being of Taiwan.
If the Congress enacts both this Resolution and the omnibus legislation sub-

mitted by the President, I am confident that our ties with the people on Taiwan
will not only remain unimpaired, but will actually be enhanced in the months
and years ahead.

First, our ties should be unimpaired becau.se they .should remain the same in

substance even though they change in form. The Administration's legislation pro-

vides for substantive continuity in "commercial, cultural and other relations."

of unofficial instead of oflicial terms. Our Joint Re.solution provides for sub-

stantive continuity in the vital security sphere, also on unoflicial terms.

Second, our ties should actually be enhanced because we have finally removed
Taiwan as a diplomatic issue between China and the United States. No longer do

the Chinese feel duty-bound to object to oflBcial relations based on our past pre-

ten.se that the government of 17 million controls a nation of almost one billion.

In turn, the Chinese have agreed to continued unofficial ties between us and
Taiwan—ties which should expand and strengthen just as Japan's did after it

normalized relations on the same basis in 1972. It is no accident that Japanese
trade with Taiwan as well as with the mainland has quintupled since normaliza-

tion, from roughly $1 billion each in 1971 to over $5 billion each in 1978.

We look forward, Mr. Chairman, to working with you and the Committee in

incorporating the areas covered by our Resolution in the legislative package to

be submitted to both Houses of Congress. Indeed, we favor developing a single

package with both security and non-security elements, which incorporates the

Administration's proposals as well as our own. Whatever the final shape of the

package, we hope that it will reflect the following elements which constitute the

core of our approach :

Confirmation of our continuing interest in the peaceful resolution of the

Taiwan issue;
Provision for continuing defensive arms sales to Taiwan

;

Consultation between the Executive and Legislative Branches on any danger
to the peace, prosperity, and welfare of Taiwan ; and

Provision for meeting any such danger in accordance with our Constitutional
processes and legislative requirements, including the War Powers Act.

This approach is consistent with the agreed terms of normalization. Unlike
other proposals, it does not involve official relations with Taipei, which would
contradict our recognition of Peking as the sole legal government of China. Nor
does it permit unilateral action by the President, without necessary Congres-
sional participation. Nor does it commit our country to specific actions under
hypothetical circumstances—a policy which successive Presidents and Congresses
have wisely refused to adopt.

Instead, we should do no more nor less than our existing security commitments
to allies in Europe and Asia. Article V of our 1954 treaty with Taiwan provides
for the United States to "act to meet the common danger in accordance with its

constitutional processes." It does not provide for unilateral Presidential action,
and it does not commit us to specific actions under hypothetical circumstances.
Similarly, our Joint Resolution provides for Presidential consultation with the
Congress and confirms the policy of the United States to act to meet any danger
to Taiwan "in accordance with its constitutional processes and procedures estab-
lished by law."
What this approach does accomplish is Congressional reinforcement of the

President's welcome declarations on the peaceful resolution of the Taiwan issue
by the Chine.se themselves. The capabilities and policies of both Taipei and Peking
now contribute to such a prospect. So will a Congressional expression of con-
fidence and readiness to act in even the unlikely event of a danger to the peaceful
well-being of Taiwan.

Mr. Chairman, Senator Goldwater and others have argued that the President
lacked authority to give one year's notice of termination of our mutual defense
treaty with Taiwan—in spite of that treaty's explicit provision for such termina-
tion under its Article X. which states that "Either Party may terminate it one
year after notice has been given to the other Party." I have carefully examined
the constitutional and historical basis of these objections, and I am personally
convinced that the President had full authority to take the actions he did to
normalize relations with Peking, including termination of the defense treaty with



Taipei. I have set out the reasons for this conclusion in an article to appear in

this month's issue of the American Bar Association Journal.
While focusing on the exact terms of normalization for both Taiwan and the

Chinese mainland, I believe that we should all bear in mind the broader context
in which these terms have become possible. There are some who say that normali-
zation was a reflection of American weakness. I say the opposite. Normalization is

a reflection of American strength : Our strength to recognize the reality of nearly
one billion people controlled not by Taipei but by Peking. Our strength to act with
responsibility to the 17 million people on Taiwan, with whom we have enjoyed
close ties for over three decades. Our strength to consolidate and strengthen
relations with the creative, industrious and rapidly modernizing Chinese people,

and thus to contribute to the peace and stability not only of Asia but of the
world.

It is in that framework of confidence and strength that we can take the right

steps to maintain a full, unofficial relationship with the i)eople of Taiwan—in an
environment of enhanced security and peace for all of us.



Statement op Hon. Alan Cranston, U.S. Senator, State of California, on

Joint Resolution Regarding Taiwan (H.J. Res. 167)

I am pleased to have the opportunity to submit

this statement on the omnibus legislation concerning

the future of United States relations with the people

on Taiwan and the Pescadores.

The President's decision to establish full diplo-

matic relations with the People's Republic of China was

a necessary decision -- a decision based on the simple

recognition that the Peking government is the actual

government of some 900 million Chinese. I support the

President's realistic decision.

The United States and Taiwan have had a long and

valued friendship. I fully support the continuation of

the close educational, cultural, scientific and

commercial ties between the people of the United States

and the people of Taiwan. As the United States enters

an era of official relations with the People's Republic

of China, we must maintain and preserve our relations

with Taiwan, but now through unofficial, but no less

substantive means. Therefore, I am generally pleased



with the legislation that the Administration has sub-

mitted for the continuance of economic, cultural,

scientific, educational, and commercial bonds with Taiwan.

However, I believe there is a significant element

absent from the Administration proposal. Because of the

importance of the overall security of Taiwan and the

Pescadores, Senator Kennedy and I, along with 27 other

Senators, introduced a joint resolution (S. J. Res. 31)

which requires action by the President and Congress to

maintain the peace, prosperity, and welfare of the people

on Taiwan. Such action will be taken by the President

and Congress in accordance with constitutional processes

and procedures established by law in the event of any

danger to the interests, concerns and espectations of

the United States in the peace, prosperity, and welfare

of Taiwan.

A similar joint resolution was concurrently intro-

duced by Congressman Wolff in the House and is now before

this committee (H. J. Res. 167).

The White House and the Congress appear to have a

difference of opinion regarding the necessity of such a

resolution. The White House (although perhaps not the

State Department) believes the resolution is unnecessary •

presumably because it believes the agreement President



Carter reached with the Chinese government adequately

assures the security of Taiwan. I support the United

States-China agreement and believe it is adequate for

the security of Taiwan. But it is not so perceived by

some members of Congress --as evidenced by the Tiumber

of other Taiwan resolutions which have been introduced.

Nor is it so perceived by much of the American public --

as evidenced by the polls. The corresponding resolution

Senator Kennedy and I have introduced in the Senate and

the resolution here considered are intended to correct

any misperception that recognition of the Peking govern-

ment is automatically translated as abandonment of

Taiwan. Resolutions spell out what the United States-

China agreement implies, but leaves unsaid.

I am encouraged that Vice Premier Deng Xiaoping,

during his recent visit to our nation's capitol,

reiterated the wish of his government that the issue of

Taiwan's reunification be resolved peacefully. I do not

think it serves anyone's interest to settle it by any

other means. The Chinese are known for their patience,

as the Chinese leader has stated. The Chinese are also

proud. I believe it is more out of national pride and

sovereignty that Peking will not rule out the use of

force against Taiwan than because force is a viable

52-943 0-79-2
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option. But since the People's Republic of China will

not give an express pledge not to use force against

Taiwan, the United States should refrain from closing

its own options to respond --in the unlikely event

that force is used. Our resolution is designed ~to main-

tain security for the people on Taiwan and to retain the

U. S. option of flexible response.

The United States has stated that it expects the

issue of Taiwan's reunification with China will be

accomplished peacefully. The resolution is not intended

as a warning to Peking -- unless that be necessary --

but as an assurance to the people of the United States

and the people of Taiwan who are concerned about the

security of Taiwan. It is important, now, at the outset

of a new relationship with China, that this concern be

clearly expressed by Congress.

These resolutions clearly express the concern of

Congress for the people of Taiwan, and provide assurances

for the continued peace, prosperity, and welfare of the

people on Taiwan and the Pescadores. These resolutions

enjoy the broad bipartisan support of both the House and

the Senate. In the Senate, the list of cosponsors now

numbers 29 and includes Senators Baucus , Bayh, Bentsen,

Biden, Bumpers, Durkin, Eagleton, Exon, Gravel, Hayakawa,
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Inouye, Johnston, Levin, McGovern, Metzenbaum, Nelson,

Pell, Pressler, Proxmire, Randolph, Ribicoff, Sasser,

Stafford, Stennis, Stevenson, Tsongas , and Williams.

And I understand that in the House some 100 members are

cosponsors

.

I think such a resolution is necessary and appro-

priate. And I think the White House will accept such a

joint resolution as law when passed by both the House

and the Senate. I hope that you of this committee in

your deliberations will concur and recommend the resolution

favorably to the full House --or incorporate its substance

in whatever legislation you report concerning our future

relations with Taiwan.

Thank you.
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Mr, Wolff. Before asking Secretary Holbrooke and Secretary
Armacost to present their opening statements, I must make the point
which has been made repeatedly since the President's surprise an-
nouncement of December 15—that many of the questions and most of
the reservations which have been expressed to date could have been
avoided if the administration had conducted prior consultations with
the appropriate committees and subcommittees of the Congress in a
timely fashion.

CONSULTATION LACK

I know that consultations have been held on the question of normali-
zation with China but I am not too aware of consultations that were
held on the disposition of our relationship with Taiwan, hence the
need for not only today's hearing, but others that will follow, and the
many questions I am sure we will deal with in the days ahead.
At precisely 3 o'clock, the committee will recess for an important an-

nouncement from the State Department that relates to the work of
this committee; it relates to a situation regarding the MIA issue in
Vietnam.

I hope the Secretary and others who are here will excuse us if we
break into our normal hearings for this important announcement.
Therefore, with that in mind, I ask Assistant Secretary Holbrooke
Mr. SoLARz. Before you ask the witnesses to testify, could I just ask

you whether we have a date yet for when our recommendations will be
marked up in the subcommittee, when the full committee will be mark-
ing up the legislation as well ?

Mr. Wolff. The full committee is supposed to mark up the omni-
bus bill beginning on Friday of this week. However, that has not been
set finally because of the holiday intervening. However, the latest in-

formation I have is that the omnibus bill will be marked up at that
time. We are not certain yet of the date of our markup of H.R. 1614.

Mr. SoLARz. Well, my impression is we are supposed to make our
recommendations for the full committee before the full committee re-

ports a bill out.

Mr. Wolff. That is correct.

Mr. SoLARz. If I am not mistaken, today is Wednesday, Friday is

2 days from now. Are we planning to meet later today or tomorrow
to mark this up ?

Mr. Wolff. We are planning to meet, and as I have indicated to
the subcommittee in our subcommittee organization meeting, we will
meet night and day if needed. Unfortunately, the administration has
given us a very short leash upon which to act. It is within those con-
straints of time we have to act.

Mr. SoLARz. Do you anticipate the full committee will be put off,

or will we have to do our work by tomorrow ?

Mr. Wolff. I can't say until the end of the day. I understand the
chairman of the full committee is going to give us some indication as
to whether or not the markup will be on Friday morning.
Mr. SoLARz. You will, I assume, reserve the right of the subcommit-

tee to consider this before it gets to the full committee ?

Mr. Wolff. That is my intention.

Mr. SoLARz. We stand behind you, Mr. Chairman.
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Mr. Wolff. Thank you. I hope you will stand behind me on all

measures like tl\at in the future.

Mr. Secretary, will you please proceed.

STATEMENT OF HON. RICHARD HOLBROOKE, ASSISTANT SECRE-

TARY OF STATE FOR EAST ASIAN AND PACIFIC AFFAIRS

Mr. Holbrooke. Thank you, Mr. Chairman. It is a pleasure to ap-

pear again before your subcommitee and to appear for the first time

before those members of your subcommittee who have joined it since

the last session.

I am very pleased to have this opportunity to appear before you to-

day in support of H.R. 1614, to urge favorable consideration of that

bill by your committee and by the full House. Inasmuch as Deputy

Secretary Christopher has already testified at some length before the

full committee as to the bill itself, I would like principally to discuss

the overall context of normalization and the new strategic situation

in Asia which it has created. I would like to begin with a quotation that

will, I believe, set the scene as the Chinese saw it in the months im-

mediately preceding December 15, 1978 :

Again and again, we heard the Chinese rightfully discuss their strengths, but

frankly discuss their weaknesses, and indicate their desire for constructive sug-

gestions from the United States.

Again and again, we saw evidence that the new realism is leading the Cliinese

to be receptive to American ex^jertise to help them overcome the lost decade of

the Cultural Revolution and the so-called "Gang of Four."
This emerging realism is the most striking contrast between China today and

that of two years ago and is, we feel, a most favorable impulse toward normaliza-

tion of relations between our two governments. While the Chinese remain deter-

mined to pursue self-reliance, they appear to be no longer adverse to making u.se

of the best from other nations—a policy rooted in Chinese tradition and which
continued through the 1950"s prior to the iSino-Soviet split.

In this respect, it is the delegation's opinion that the Chinese see their rela-

tionship with the United States as part of an overall .strategic and political

recognition of realities, which they see as an increasing pattern of Soviet activity

around the globe—from Angola to South Yemen, from Afghanistan to Ethiopia
and Vietnam.
Hence the Chinese see an improved relationship with the United States as

being in the common interest of both countries.

CODEL WOLFF

I think there can be no more accurate description of the impulse
w^hich moved the Chinese to reach agreement with us last December on
normalization than this quotation which, I am sure you all recognize,

is from a statement made by Cliairman Wolff preciselv 6 months ear-

lier, on July 15, 1978.

Thus the Chinese had an interest in reaching an early agreement on
normalization, as did the United States. We saw it not as an anti-Soviet

measure, but as something clearly a matter of strategic importance to

us to have normal, cooperative relations with the Government of an
area as large as all of Europe and with a population of between 950
million and 1 billion people.

We knew too that we could not forever stand pat on the basis of the
Shanghai communique. As this subcommittee itself said in a report
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published in December, the appearance of inaction, signifying no de-

sire on our part to achieve full state-to-state relations, had the poten-
tiality of seriously damaging United States-China relations.

NEGOTIATIONS

The problem, obviously, was the problem of Taiwan. As the People's

Republic of China saw it, we had concluded a military alliance with
one party to the Chinese civil war. We maintained diplomatic relations

with it as the legal Government of all China. And we had stationed

military forces on that territory. In their view, all of these things and
more had to cease. I say "and more" because the Chinese also insisted

that sales of defensive arms to Taiwan must end, and that all the

treaties and agreements which had been concluded between the United
States and the Republic of China must be abrogated.
In our view, this could not be an acceptable basis for normalization.

From the time he took office. President Carter insisted that the terms of

normalization must not jeopardize the prosperity or peaceful lives of

the 17 million people who live on Taiwan. We had maintained no com-
bat forces on that island since before the end of the Vietnam war and
owned no bases there, so that was not a problem. Obviously, in recogniz-

ing the People's Republic as the sole legal Government of China we
could no longer accord that recognition to the competing claims of the

Government in Taipei.

We could agree as well that we would not remain in a formal military

alliance with the Government on Taiwan. But we could not agree to

end the sale of carefully selected defensive arms, for the three-linked

reason : The ending of such sales would have a disastrous psychological

effect on Taiwan; we did not wish to see instability created in that
region; and, frankly, there is no other nation which is willing to sell

modern defensive arms in significant quantity to Taiwan.
We also could not agree to declaring our treaties and agi'eements

with Taiwan null and void. The President had determined that except
for the ending of formal diplomatic relations and the Defense Treaty
relationship, we would maintain the broad range of substantive ties

with Taiwan in commerce and investment, in travel and tourism, and
in cultural interchange. These treaties and agreements were exceed-

ingly important to that goal, because without them we could not con-

tinue, for example, cooperation in the peaceful uses of atomic energy

;

and the ending of the Treatv of Friendship, Commerce, and Naviga-
tion and the orderly marketing agreements would have a deleterious

effect on our and Taiwan's essential business interests.

AGREEMENT

In the end. as you know. Peking agreed to normalization even
thounh the United States Avould continue to supply defensive arms
to Taiwan and would not consent to abrogate treaties and agreements.
One treaty, the mutual defense treaty would be terminated in accord-
ance with the 1-year-notice provision of article 10. The agreement on
status of U.S. forces would also end with the treaty, liecause its pro-
visions are coterminous with the mutual defense treaty.
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The omnibus bill before you now is another essential element in

maintainino- the broad ran^e of practical relations with the people of

Taiwan. 1 will not recapitulate the section-by-section analysis already

provided by Deputy Secretary Christopher. But I do wish to empha-
size that by the Presidential" memorandum of December 30, 1978', in

conjunction with this lep:islation we will preserve the essential invest-

ment and commercial interests of our own and TaiAvan's businessmen.

In this connection, I can inform you that the authorities in Taiwan
have agfreed in principle to establish in the next few days a counterpart

to AIT. It will be a nono-overnmental body and its officers, for the

period of their service Avith the Council, Avill not be Government

officials.

STRATEGIC SITUATION

I would like to turn now to the overall strategic situation in East

Asia created as a result of normalization. I think the essential fact here

is that for the first time in this century, the United States has a coop-

erative relationship with the two oiants of Asia: Japan, the third

economic power of the world, and China, the world's most populous

nation. The strategic significance of this is truly enormous, and the

conclusion of the Philippine bases agreement in the same rnonth as

normalization, means that the U.S. position in East Asia is today

stronger than at any time in the past two or three decades. In that

vast area where almost half the world's population lives, the United

States now has friendly and cooperative relations with all but the

countries of Indochina and North Korea.

Taiwan's situation

I know that Deputy Assistant Secretary of Defense Armacost will

testify in a few minutes as to Taiwan's security situation, but I Avould

like to say a fcAV words on this subject as well.

There are many ways in which security can 'be provided for. A
treaty, or a military alliance, is one of them. But in realistic terms, the

security of Taiwan and its people has been maintained by a constel-

lation of factors, and not just by one :

First, by the Sino-Soviet rivalry, and the presence of about 44 Kus-

sian divisions along the 4,500-miie frontier with China. The fact is,

for many yeai-s China's most capable and modern units have been de-

ployed along that same border to face the Russian buildup. Additional

units have been recently moved from the Fukien coast opposite Taiwan
to the border with Vietnam.

Second, by the fact that the People's Republic of China is not cap-

able in strictly military terms of mounting a successful invasion across

the 100-mile-wide Taiwan Strait. Nor has Peking attempted to ac-

quire the amphibious capabilities that would alloAV it to contemplate

such an invasion. Since 1949, the People's Republic of China has con-

structed only one LST.
Third, by the economic vitality of the people of Taiwan themselves,

making that small island a major factor in the world's trade.

Fourth, by the military deterrent forces TaiAvan itself maintains.

Fifth, and I believe most important of all, by a cooperative, inter-

dependent relationship between China on the one hand, and the United
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States, Japan, and the industrial democracies on the other. For our
part, we have made very plain that we retain important interests in
the Taiwan region. Good relations between the United States and
China are not only in the interest of the people of Taiwan themselves,
I firmly believe they are the major factor in promoting their security.

KENNEDY-WOLFF RESOLUTION

It is in the light of these factors that I would like to comment on the
resolution offered by Chairman Wolff, Senator Kennedy, and others.
Inasmuch as this administration sees no threat to Taiwan's security at
the present time or for the foreseeable future, strictly speaking we do
not consider that the resolution is necessary. On the other hand, if
your committee concluded that such a resolution would have a benefi-
cial psychological effect on the people of Taiwan, increasing their con-
fidence in the future, I would certainly be prepared to work closely
with you in the shaping of resolution language.

Finally, I would like to say a few words about the future. The report
issued by your committee last December was titled "A New Realism"
and was based on the appreciation which you and your colleagues, Mr.
Chairman, obtained last summer during your very significant conver-
sations with People's Republic of China leaders in Peking as to a
peaceful settlement by the parties themselves.
As I stated earlier, we shared your view and your conclusions, and

I believe the terms of normalization themselves testify to that realism.
I also believe that normalization has greatly increased the possibilities
of a peaceful settlement over time by the parties themselves.

ADMINISTRATION POSITION

The administration's position is clear and simple. The United States
will not propose any solution or attempt to act as arbiter between the
two CHiinese parties. The United States will not impede any solution
to which the parties can agree. But the United States will continue to
insist that any solution must be effected by peaceful, noncoercive means
only.

I will be pleased to answer to the best of my ability any questions
you or your committee may have, Mr. Chairman.

I am accompanied in addition to ]Mr. Armacost by the Deputy Legal
Adviser to the Secretary of State, Mr. Lee Marks, and Mr. JHarvey
Feldman, who works very closely with me in affairs regarding Taiwan.
Mr. Wolff. Thank you very much, INIr. Secretary, for a very com-

prehensive statement. I think we will take the statement from Mr.
Armacost and then proceed to questions.

STATEMENT OF MICHAEL H. ARMACOST, DEPUTY ASSISTANT SEC-

RETARY OF DEFENSE FOR EAST ASIAN, PACIFIC, AND INTER-
AMERICAN AFFAIRS

Mr. Armacost. Thank you very much, Mr. Chairman.
I am pleased to participate in the subcommittee's hearings on the

normalization of U.S. diplomatic relations with the People's Republic
of China and the security of Taiwan. In my statement, allow me to
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address some of the questions which I know are of concern to you and
your committee.

First, what benefits will the United States obtain as a result of nor-

malization? 1 will address only the security benefits. Others present

can identify the political and economic benefits associated with
normalization.

I would begin by noting two important, if self-evident, facts. First,

China is an emerging world power wdiich will exercise increasing in-

fluence on world events. Second, the People's Republic of China acts

as a strategic counterweight to the U.S.S.R. As a result of the deep-

ening Sino-Soviet rivalry, the U.S.S.R. has now deployed 20 to 25

percent of its ground and tactical aviation forces along the Sino-Soviet

border. These are important realities; they are not a direct consequence

of normalization. But normalization of relations with China enables

us to adapt our policies in ways that take them into account. We did

not, of course, precipitate the split between Moscow and Peking, and
we have no desire to see it intensify. However, the point remains that

we have benefited from the split. Specifically, China has, as a conse-

quence, sought to improve its relations with the United States and
with many of our Asian friends, while the Soviets now have to plan for

what they view as a two-front security problem.
The accompanying change in China's orientation does affect—and

improve—our security by relieving us of the requirement we perceived

in the past, of confronting two major adversaries on two different

fronts. As a result, military resources have been freed for other pur-

poses and we have gained greater global flexibility in our strategic

planning. Moreover, Peking, in its desire for expanded ties Avith the

United States, has acquired additional incentives for restraint on the

Taiwan issue and for the pursuit of moderate policies elsewhere. For
example, the People's Republic now supports a strong NATO, en-

dorses the preservation of the United States-Japanese defense rela-

tionship, applauds our presence in the "Western Pacific, actively

encourages the growing cohesion of ASEAX, and shares our stake in

avoiding a renewal of the Korean war. These policies are beneficial

to our security and the security of many of our allies.

PRO GOALS

To be sure, China's foreign policy goals and actions do not fully

coincide with American interests and policies. Nor can we expect

the Chinese to forgo their own national interests in pursuit of im-

proved Sino-American relations any more than we are willing to sub-

ordinate our interests to theirs. What is significant, however, is the

substantial parallelism of United States and Chinese interests which
permits us to maintain compatible approaches to many issues around
the globe.

Completion of the normalization process serves to reduce the future

possibility that we might slip back into a confrontation with the

Chinese. It also provides the basis for a further reduction of tensions

in the region and lays the groundwork for a major expansion in Sino-

American cooperation.

A second frequently asked question is: "AVill normalization and

the withdrawal of U.S. military forces and installations from Taiwan
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adversely affect our military capabilities in East Asia and the West-
ern Pacific ?" In general, the answer is no.

As you are aware, our military presence on Taiwan dates from the

time when we faced what appeared to be a monolithic Communist
threat in Asia and were locked into bitter military confrontation with
the PRC. Our presence on Taiwan—and our Mutual Defense Treaty

—

were part of a larger policy of military containment of communism

;

our facilities and bases were part of a wider comprehensive regional
base structure. Since then, the situation in Asia has changed dramati-
cally and the rationale that led us to establish a military presence on
Taiwan is no longer valid.

As a result of the changing situation in Asia, moreover, we have
been reducing our military presence on Taiwan for many years. For
example, at the time of the Shanghai Communique in 1972, we had
9,500 military personnel on Taiwan. We withdrew our last combat
units in 1975. And when the normalization announcement was made
on December 15, 1978, there were less than 700 U.S. military person-
nel on the island.

THREATS TO STABILITY

Tliere are, to be sure, residual dangers to peace and stability in the

region, not the least of these being the gradually increasing size of
Soviet military forces in the area. While increases in Soviet efforts

to project power into the Pacific area are primarily a reflection of
their growing antagonism toward China, substantial Soviet long-

rane:e aviation and naval forces in Asia would pose a significant threat

to U.S. and allied interests in the Pacific, if there were any major con-

ventional conflict in the region. The point I wish to emphasize, how-
ever, is that U.S. forces on Taiwan would not be well positioned to

counter such Soviet forces if the need arose ; facilities and forces lo-

cated elsewhere would be principally farther to the north.

The other major threat in Northeast Asia is, of course, North
Korea. But the U.S. forces needed to assist in the defense of the Re-
public of Korea are either already in South Korea or would be de-

ployed directly to South Korea in the event of an attack. U.S. bases

on Taiwan might be useful for logistic support and refueling pur-
poses, but they are certainly not essential for the successful defense
of South Korea.
While I am talking about logistics support, let me mention two ac-

tions that we are taking to avoid adverse consequences that the re-

moval of U.S. forces and installations from Taiwan could have on
our ability to support our forces in the area.

First, those items of war reserve materiel (WRM) which are

needed to support contingencies elsewhere in the region, will be with-
drawn from Taiwan. We propose to transfer the remainder of our
WRM stocks on the island to Taiwan. This, of course, will require

congressional authorization, and draft legislation to accomplish this

task is being prepared for submission to Congress. If approved, trans-

fer of this portion of our WRM on Taiwan woidd occur in 1980.

Second, a civilian corporation on Taiwan—Air Asia—currently per-

form contract maintenance work on our F—1 aircraft. Last year a

decision was made to transfer this maintenance work to Korea, where
most of our F-i aircraft are located. This transfer will be completed
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by the end of the year ; until then, maintenance work will continue to

be done on Taiwan.
The third question we are asked is, will the withdrawal of U.S.

forces from Taiwan and the termination of the Mutual Defense

Treaty increase the likelihood of a PRC attack on Taiwan? Aoain
the answer, I believe, is no. For a variety of reasons, I believe PEC
action against Taiwan is extremely unlikely for the foreseeable future.

Taiwan's defense

Militarily, China is not at present capable of mounting a successful

combined air and sea invasion of Taiwan. Peking is now primarily

concerned about the threat from the U.S.S.R., which requires that it

maintain large forces along its northern borders. China is also con-

cerned about its border with Vietnam. Any serious PRC effort to

mount an invasion of Taiwan would require Peking to seriously

weaken these border defenses. Moreover, the PEC lacks the necessary

amphibious shipping, as Secretary Holbrooke mentioned, to support

such an invasion and could not obtain it before the mid-1980's even

if they began a concentrated effort now.
Though Peking could use its air and naval forces to degrade Tai-

wan's defenses or perhaps blockade the island, such actions would
pose prohibitive costs and risks while offering little assurance of suc-

cess. For example, although China has a large number of combat air-

craft, many are obsolescent fighters based on Soviet technology of the

early 1950's, which are limited both in range and payload. Few are

equipped with air-to-air missiles, and pilot proficiency is well below

Taiwan's standards. For its part, Taiwan possesses very impressive

defense capabilities of its own. Xor, as the President has stated, can

the PEC discount the possibility of a U.S. military response to a

Chinese attack on Taiwan.
Beyond these military factors, a wide variety of political constraints

further diminish the likelihood of a People's Eepublic of China attack

on Taiwan. China has embarked on a massive effort to modernize its

economy. Success in this effort will require the active cooperation of the

United States, Japan, and the West in general. An attack on Taiwan
would jeopardize—indeed, very probably foreclose or terminate—such

cooperation. Similarly, the Chinese are concerned with Moscow's grow-

ing influence in Vietnam and elsewhere in East Asia. That concern en-

hances Peking's stake in cultivating closer state-to-state relations with

the ASEAN countries, which remain extremely sensitive to Taiwan's

fate. Finally, Peking also must consider the possibility that an attack

on Taiwan will evoke Japanese anxieties and precipitate a major re-

orientation of Japan's security policies with anti-Chinese overtones.

ATTACK UNLIKELY

In short, we believe that a People's Eepublic of China attack on Tai-

wan is highly unlikelv. Nonetheless, the administration has made clear

to Peking's leaders that we will retain a concern for the well-being,

prosperity, and security of the people on Taiwan.
A further question we have confronted is. have adequate provisions

been made within the framework of our normalization policy for the
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future security of the people of Taiwan? The answer, I believe, is

that they have.

First, the United States has publicly expressed its expectation—not
its hope but expectation—that the Taiwan issue will be resolved peace-
fully by the parties directly concerned. This position is clearly known
to Peking, and People's Kepublic of China leaders have agreed not to

contradict it.

Second, in the recent normalization negotiations with the People's

Kepublic of China, we insisted that termination of the Mutual Defense
Treaty must be accomplished in accordance with its provisions, rather
than abrogated as Peking proposed.

Third, despite the People's Republic of China's disagreement, we
have indicated that we intend to continue to provide Taiwan access to

selected items of defensive arms, as well as follow-on support for

weapon systems previously supplied.

This latter point is of special significance, since Taiwan's ability to

maintain modern self-defense forces is of central im]:)ortance to its

security. Over the years, the United States has provided Taiwan the

bulk of its defensive equipment through foreign military sales and
commercial channels. AVe will continue to extend such access.

All arms we have agreed to sell to Taiwan, and which are now in the
pipeline—and these amount to more than $850 million—will be
delivered.

We are completing processing formalities, to include the requisite

notification of Congress, for the sale to Taiwan of those major items
of military equipment approved late in 1978, including 48 additional

F-5E interceptors with improved weaponry such as precision guided
munitions and INIaverick missiles.

Beginning in 1980, we will resume sales of selected defensive arm^i

to Taiwan, taking into account the situation in the Taiwan Straits.

Finally, some have asked whether Sino-United States normaliza-
tion might prompt Taiwan to exercise a Soviet or nuclear option?

Since adequate provisions have been made for Taiwan's future se-

curity—as noted earlier—we belieA^e the answer to this question is

now.
We believe that it is extremely improbable that Taiwan would turn

10 the U.S.S.R. as a result of normalization—especially since we will

continue to sell them military equipment and maintain extensive cul-

tural and commercial relations. Moreover, the probability of a People's

Republic of China attack on Taiwan is extremely low—we know that

and Taiwan knows that—hence there is no need for Taiwan to seek a

close relationship with some other protector like Moscow. I can think
of no step more likely to invite—rather than deter—People's Republic
of China military pressures against Taiwan than a turn to Moscow,

TAIWAN OPTIONS

I need hardly add the potential consequences of such a move for

Taiwan's economic situation given its dependence on access to the West
for markets and investments. Taiwan's leaders, including President

Chiang Ching-kuo himself, obviously understand these considerations

since they have i-epeatedly and publicly stated that they have no in-

tention of exploring the Soviet option. In short, I believe we can
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safely discount the possibility of Soviet military bases appearing on

Taiwan once we withdraw our forces.

Similarly, although Taiwan has the scientific sophistication, the

technology, and the materials necessary to fabricate nuclear weapons,

authorities on Taiwan have assured us that they have no intention of

developing such weapons. Moreover, since 197-2 inspections of Taiwan's

nuclear power facilities have been made through a special three-way

arrangement between the International Atomic Energy Agency, Tai-

wan, and the United States which is the source of most of Taiwan's

nuclear material. This arrangement is not affected by the termination

of diplomatic relations between the United States and Taiwan. Finally,

Taiwan is well aware of Ignited States concerns and interests in this

area, and understands that not only would production of nuclear

weapons jeopardize its continued fuel supply from the United States,

but would also force the United States to reassess its intent to continue

to sell defensive arms to Taiwan.
Mr. Chairman, that completes my statement. I will be happy to

answer questions that your committee may have.

Mr. Wolff. Thank "you. We will operate under the 5-minute rule

liere so that all colleagues will get an opportunity to ask questions.

I should like to ask one question. As I understand it, when you men-

tioned Taiwan now, according to the new phraseology, or diplomatic

language, it refers to the people of Taiwan ; am I correct in that ?

Mr. Armacost. Yes.
Mr. Wolff. During the course of events here you have mentioned

Taiwan. We have been confused in this committee as to what Taiwan
really is, so that we, I think, have to limit it now to the question of

people on Taiwan. Getting back to your statement, Mr. Holbrooke,

could you tell us since Mr. Armacost has made a statement that the

President is not restricted from taking military action if he decides

that it is in the best interests of our country, are there any restraints

that you see currently to the President taking any military action that

he thinks is necessary ?

Mr. Holbrooke. When you say "currently" you mean at this mo-

ment or after the

Mr. Wolff. At this moment or even after the Mutual Defense Treaty

has ceased to exist ?

U.S. DEFENSE OPTIONS

Mr. Holbrooke. I think, as the President made clear in his press

statements last Friday, Mr. Chairman, he would act in accordance with

the national interest and in accordance with the proper congressional

consultative requirements.

Mr. Wolff. There are no restraints you know of other than the war

powers resolution, I take it, that would act upon him to restrain him

from any activity in responding to a threat to the security of Taiwan ?

Mr. Holbrooke. I do not believe that the President is under any

restraints other than those that exist in regard to the Presidential au-

thority on a global basis in regard to that area.

I would stress the high importance that the President and this ad-

ministration attach to the question of peace and stability in the east

Asian region.
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KENNEDY-WOLFF

Mr. Wolff. You have seen the resolution that about 100 Members
here have offered ? I take it that you don't feel that our resolution has
gone further than what presently exists, what we presently have in
existing- law, even after the treaty has been concluded? Am I correct?
Mr. Holbrooke. Are you referring to House Joint Resolution 167?
Mr. Wolff. Yes; I am. I know^ you said we don't need it. By the

same token, I just want to attempt to reinforce some elements of what
we are trying to establish.

Mr. Holbrooke. Let me make clear that, as the President has said,

we believe that the negotiating history makes an additional resolution

unnecessary in the strict sense. We believe that the negotiations and
the situation between us and the People's Republic of China are such
that the peaceful settlement of the Taiwan question has in fact been
enhanced by normalization. However, if the Congress does believe that
further reassurance is necessary and if the Congress wishes to make
its own voice felt in this matter, which is, of course, the prerogative
of the legislative branch, which I do not remotely question, the admin-
istration would not oppose a resolution along these lines. I do not see

in House Joint Resolution 167 anything basically inconsistent with
our agreement with the People's Republic of China on normalization.

Mr. Wolff. There are a number of questions that I and other mem-
bers of this committee will have. Because of time constraints we will

not be able to ask all of the questions. I would like to ask unanimous
consent that all members have the opportunity of submitting questions

in writing to the administration, the Secretary of State, and the Secre-

tary of Defense, for written answers.

if there is no objection to that, so moved.
Mr. Secretary, we do not find in this omnibus legislation any pro-

vision to protecf the p-^ople on Taiwan acrainst economic boycotts by the

People's Republic of China involving U.S. companies.

How is that handled with this legislation ?

Mr. Holbrooke. May I ask the deputy legal adviser, Mr. Marks, to

address that question ?

Mr. Marks. Mr. Chairman, first, we have no reason to believe that

the People's Republic of China would attempt such an action, but

under both the Presidential memorandum of December 80. 1978, and
the omnibus leoislation, the antibovcott laws of the United States

would continue to apply in regard to Taiwan.

"people on Taiwan" defined

Mr. Wolff. Could you give us a definition of what you mean by

people on Taiwan ?

Mr. Marks. Yes; the people on Taiwan as used in the omnibus legis-

lation refers both to the geographic location of Taiwan, to the popula-

tion of Taiwan, and to the authorities on Taiwan.
Mr. Wolff. The authorities by whose determination? In other

words, could a free Taiwan organization become the authorities on

Tniwan?
Mr. Marks. By whatever means and whatever ways the Taiwan

authorities are chosen.
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Mr. Wolff. Well, suppose they themselves chose to become the

authorities ?

Mr. Marks. I am not sure I understand your question.

Mr. Wolff. Who determines who the authorities on Taiwan are?

Mr. Marks. The people on Taiw^an. That is, the same people, the

same authorities that existed before December 15.

Mr. Wolff. Does that mean that there could be an election on

Taiwan ?

Mr. Holbrooke. Mr. Chairman, I think you are referring to a situa-

tion which we both understand is being very hypothetical and I would
prefer not to address each possible contingency. For the purposes that

we are now dealing
Mr. Wolff. Mr. Secretary, with all due respect, we are faced with

many hypothetical situations as a result of the omnibus legislation that

is before us. What we are trying to do is to make that omnibus legisla-

tion, which is very hypothetical and very broad, fit into some area that

can be specific.

Taiwan's status

Mr. Holbrooke. I think we have been very clear on two different

issues, which I think are important to separate. By the people on Tai-

wan, we refer to the 17 million people on the island, including the

authorities who are in charge of the affairs of that island, and we will

deal with them through the instrumentalities which we have previ-

ously discussed.

In regard to the question of the status of Taiwan, we have recognized

the Government in Peking as the sole Government of China and we
have acknowledged the Chinese position that there is one China and

Taiwan is a part of it. That position cannot change, Mr. Chairman. To
question that position would be to bring into question the very basis

of the normalization arrangements between the United States and the

People's Republic of China.

Mr. Wolff. We are not questioning normalization, what we are

questioning now is which law prevails, what law prevails, how do we

act in the future? You have a broad, ambiguous designation, "the

people of Taiwan." We as a nation, our business community, no one

can deal with 17 million people. You say we can deal with the people

on Taiwan and the authorities. Xow how is that narrowed down ?

Mr. Holbrooke. I quite accept your point but I want to stress that

.lealing with the people or the authorities on Taiwan, if you will, for

purposes of unofficial, nongovernmental, people-to-people relations m
the field of trade, exchanges, travel, and so on, will continue through

the instrumentalities of the system whose authority and approval we

are seeking from you today.

The question of recognition has been clearly stated and will not

change. We recognize Peking, and I do not think that anything that

miglit happen on the island of Taiwan at some future day would

change the basic decision that we have made to recognize Pekmg as

the sole Government of China and to acknowledge the Chinese posi-

tion that there is but one China and Taiwan is a part of it. So while

I think you are addressing a question of great importance, both his-

torically and prospectively in the future, I do want to stress that our

position on this question of recognition would not change regardless
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of whatever contingencies or hypotheses are subsumed under your
question.

Mr. Wolff. Mr. Secretary, I appreciate all the effort and work you
have done to bring about the normalization process, and I think you
have done an outstanding job, there is no question of that, but I think
that you must have had George Orwell on your staff, because it seems
to me we are doublespeaking in this situation. I think this is one of
the big problems we face in trying to narrow down the very impor-
tant elements that are involved.
My time has expired.

CLARIFYING TAIWAN'S STATUS

Mr. Holbrooke. Mr. Chairman, Mr. Guyer, may I just clarify the
question of the status of Taiwan? Would "that be' acceptable to "you?
The situation is unique in regard to Taiwan. We have acknowledged

the Chinese position that Taiwan is part of China. Simultaneously,
the joint communique on the establishment of diplomatic relations
with the People's Republic of China states that we will conduct com-
mercial, cultural, and other relations with the people on Taiwan on
an unofficial basis. There is no precedent for this particular situation
in American international law nor do conventional international law
labels cover it. But we are satisfied it solves all our practical relation-
ships. One thing T think it also does, Mr. Chairman, it removes the
question of recognition of any claim by the authorities in Taipei now
or in the future.

At this time those authorities still maintain that they are the gov-
ernment of China. We no longer accept that claim, after having ac-
cepted it since 1949 until Januarv 1 of this year. Xow, you have raised
an important hypothetical question as to the future, and I would state

to you that the position I put forward would applv equally under
those circumstances. I do not believe that it is a question of Orwellian
doublespeak but rather an extremely sophisticated arrangement to al-

low the practical day-to-dav relationships with the people of Taiwan
to continue regardless of what claims for authority are put forward
by those authorities.

Mr. Wolff. My time has expired and we can't engage in further

colloquv for whicli you are very fortunate.

Mr. Holbrooke. This is the first time you have given me the last

word. [Laughter.]
FINAL AGREEMENT

Mr. Guyer. I appreciate the enormity of the subject matter and the

intimacv of our hearings. I am curious about a couple of things. No.

1, at what date was an agreement made between China and America
on this subject ? Was that not made some 6 months ago?
Mr. Holbrooke. On normalization?
Mr. Guyer. Yes, sir.

Mr. Holbrooke. No,' sir, the agreement was announced on Decem-
ber 15.

Mr. Guyer. I know when it was announced. When was the agree-

ment made ?

Mr. Holbrooke. As a person who participated in every inch of the

negotiations from their inception to the announcement, I can tell you
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categorically that the decision to make that announcement and what it

would contain was made no more than 36 hours preceding the

announcement.
Mr. GurER. My understanding is there was a mental agreement made

some 6 months before the announcement ?

Mr. Holbrooke. That is not correct, Congressman.
Mr. GuYER. Well, at any rate—I can't do any mindreading, but I

have reason to believe that the groundwork and the understanding

was all made even before our subcommittee went to China.

Mr. Holbrooke. That is not correct. Congressman.

XO COXSTJLTATIOX

Mr. GuYER. I will talk to you another time about that. Let me say

this. To the best of my understanding, the chainnan of our full com-

mittee, the chairman of this subcommittee, and the ranking members
of the full committee—Mr. Zablocki, Mr. Wolff, and ^Mr. Broom-
field—did not have any knowledge until what, 2 hours before the

announcement, is that correct?

Mr. Wolff. Two to three hours.

Mr. GuYER. This does not portend to me the kind of congressional-

executive companionship we were told, particularly when the Presi-

dent said during the campaign time there would be no secret deals

made and it would be a working relationship between the Congress

and the White House.
I don't intend for you to defend that.

Let me go back to just two things because time is running out. On
page 4 you said that the President's statement guaranteeing Taiwan's

so-called safety, security, and peace was made. Can you tell me at

what point either in writing or verbally the Vice Premier made that

assurance? I listened to everything he said while he was here, I could

have missed something, I do not remember his saying at any time Tai-

wan could enjoy safety, securitv, and peace, or they would not resort

to other measures, if necessary. I would like to know in writing at what

point this was secured, your statement on page 4.

KEY TO AGREEMENT

Mr. Holbrooke. Congressman Guyer, the entire dialog between the

United States and the People's Republic going back to 1955 has re-

volved more around this issue than all the other issues combined. The
President would not have made normalization of relations a fact un-

less he was convinced, on the basis of private and public statements,

plus an assessment of the situation, that in fact he was enhancing the

chances of peaceful settlement.

Mr. GuTER. We agree on the objective.

Mr. Holbrooke. The Chinese will not make, as Deng Xiaoping

made clear to you—I believe it was in this room 2 weeks ago—the

Chinese will not make an explicit formal statement renouncmg the

use of force. We do not believe this is necessary.

Mr. Guyer. He was asked repeatedly in every meeting we attended

and not until he went back homo did he say he would not rule out

the use of force, if necessary. So this is contradictory to that so-called

feeling of warmth, security, safety, trade.
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Let me move
Mr. Holbrooke. Mr. Giiyer, may I just complete the answer because

I would like the record to reflect clearly what he did say, in addition

to what he did not say.

He stated publicly, before your colleagues, before the Senate, and
before Congressmen visiting Peking, that if Taiwan recognized PEC
^sovereignty, "the social system on Taiwan will be decided by the people

*of Taiwan. Change might take 100 years or 1,000 years. We will not

change the society by force."

I believe that goes very far in the direction you have cited. In ad-

dition, I would cite the most important single fact about this issue to

my mind, which is that as Deng Xiaoping made clear repeatedly dur-

ing his visit to the States, that China has opted for a major program
of modernization involving essential access to American, Western, and
Japanese technology, and financing and investment capital. By choos-

ing modernization they have in effect signaled that they are no longer

interested in making the Taiwan issue an issue because
Mr. GuTER. I agree, I think I got more answer than I asked for. At

any rate, I have the feeling that China was so desperate in wanting
the things that you have outlined that we could have gotten that with-

out the price we paid to get it. That is my personal feeling.

On page 6, you made a statement—I would like the chairman, Mr.
Wolff, to just listen. I would like for vou to answer this. On page 8

the Secretary said, the U.S. position in East Asia today is stronger

than at any time in the past two or three decades. Do you agree with
that?

"U.S. POSITIOX IX ASIA

Mr. Wolff. I do think, if tlie gentleman will vield, that the U.S.
position today in Asia certainly has been strengthened as a result of

our end of the Vietnam war and the fact that there is peace in the area.

However, I do feel there are some very serious questions about our
continuing presence and effect of our presence in the area.

Mr. GuYER. I only sav this : We are not going to solve the Taiwan
issue here in 5 minutes, but I do think that the bold, unannounced, un-
confirmed, and discussed result of the announcement, the way it came,
is tantamount only to the way the Panamanian Treaties were made
after 1 day of recess of Congress; further, Congi'ess was not con-

sulted, the leaders were not consulted, and I have reason to believe

from little visitings I have made the credibility of our country cer-

tainly has been jeopardized by an instance, I think the only one prece-

dent in American history, by the way and day it was made.
I am not disputing the overall results or the down-the-path benefits,

but I nm saying it does place us in a very negative diplomatic situa-

tion when our work, our integrity, is now being questioned 'around the

world.
Mr. Wolff. The gentleman's time has expired. We will take ques-

tions from ]Mr. Diggs. After INIr. Diggs' questions, we will recess, as

we have previouslv determined, to make the announcement regarding
the MIA's. We will recess for 10 minutes.
Mr. Diggs. I reserve my time.

Mr. Wolff. Mr. Solarz.

Mr. SoLARz. Do vou have 5 minutes now ?
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Mr. Wolff. Yes.
Mr, SoLARz. Thank you, Mr. Chainnan.

ADVANTAGES TO UNITED STATES FROM NORMALIZATION

Mr. Secretary, I Avonder if you could perhaps give us a more precise

indication than you have in your testimony of the concrete advantages
to our country of normalization with the People's Republic of China,
in the light of the fact that prior to normalization we did through our
liaison office in Peking have some diplomatic contacts with them, so

that no one could say that we had no communication with one-quarter
of the world's population? "We did have cultural and commercial rela-

tions of a sort with them, so it wasn't as if we were cut off from trade
with them. And there is the fact that normalization did require a ter-

mination of the mutual defense treaty, which at least to the people of
Taiwan was a source of psychological and perhaps military sustenance
as well.

Let me just say or conclude this rather rambling question by saying
that the comments that both you and Secretary Armacost made about
the strategic consequences of the Sino-Soviet split would presumably
be equally applicable even if there were not normalization of relations

between ourselves and the People's Republic of China, because that
split in the Communist world derives from factors that are funda-
mentally imrelated to the bilateral relationship between Washington
and Peking.
So given all of these considerations, what are the concrete advan-

tages of normalization rhat justify the price of terminating a long-
standing mutual defense treaty and diplomatic relations with
Taiwan ?

Mr. Holbrooke. jNIr. Solarz, you asked a difficult question but one
that is central to why the President decided he should normalize.

I would answer by dividing the answer into at least two parts. First,

the negative consequences of not normalizing and, second, the prospec-
tive gains over a long period of time of normalization. First, on the
negative side. I would assert, very firmly, that the failure to move for-

ward on normalization, a failure to attempt to normalize relations,

would have caused the United States-Chinese relationship actually to

be set back.
Now, when the President reached that same conclusion, early in

1977, a conclusion he made very clear to the public, he did not know at
that time if normalization was achievable. He authorized Secretary
Vance. Dr. Brzezinski and Ambassador Woodcock to begin to discuss
normalization with the Chinese in a serious and sincere manner, not
knowing whether it was possible. We were convinced that not to move
forward Avould be to move back. I note that this subcommittee reached
a very similar conclusion in its report last year.
Now, you refer to the strategic advantages and their not changing

whether we have normalization or not. I believe in the short term that
is correct. In the long term one might argue that normalization sig-

nificantly reduces the chances of losing the advantages that were out-
lined by Mr. Armacost in his statement.

It seems to me that we went through distinct phases in our relations
with mainland China, as it used to be called by everyone between 1949
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and 1978. In the first phase, from 1949 to 1971, there was no relation-

ship at all. In the next 6 years we had limited relationships. While it is

true that there was trade and it is true trade was increasing, and while
it is true there was communication, there were very serious lepjal, eco-

nomic, political, psycholoa^ical, and historical constraints on the rehv-

tionship, all of which are now in the process of being removed.
I think that the events in the bilateral relationship between Wash-

ington and Peking since normalization have demonstrated how rapidly
both sides will be able to explore new possibilities.

TRADE RESTRICTIONS PREXORMALIZATIOX

Mr, SoLARz. Can you elaborate in more specific terms on what pre-
cisely were these legal and other constraints on the improvement of
our relationship ?

Mr. Holbrooke. Some of the most obvious are in the field of trade.
The claims-assets issue, which has plagued us since 1950 and had be-
come a more and more serious constraint on trade, w^as really not
being resolved until normalization. We now^ have asked Secretary
Blumenthal to address the issue on an urgent basis in his trip to Peking
the week after next.

The Chinese made clear repeatedly that in the absence of normaliza-
tion they would prefer to buy things from other countries rather than
the United States, if they could get a comparable arrangement from
someone else. That constraint has been removed.
Mr. Wolff. Time has expired. You may finish your answer.
INIr. Holbrooke. In the field of frank dialog between the two nations

on political matters, there were clear inhibitions throughout and our
discussions wath the Chinese since normalization have show^n a sig-

nificant change in the tenor, they are much franker now, they are
much easier. There will be a vast increase in exchanges involving
businessmen, students, science, and technology.
Let me conclude, Mr. Solarz, by stressing what I think the real gain

of this is to the United States.

REAL GAIX TO FXITED STATES

China is a country with many years to go before it catches up with
the modern industrialized countries of the w'orld. We all recognize
that. As it does, this massive and historic modernization effort, an
effort whose outcome is clearly not foreordained and could proceed in

a number of ways, it is very much in the interest of our Xation that
the Chinese modernization effort be tied as closely as is feasible to the
economies and societies of Japan and the West,

Normalization has made that far more possible than would other-

wise have been the case. I believe that whatever the future course of
China's foreign policy, the fact that the modernization effort is now-

beginning and will require such a degree of Western and Japanese as-

sistance, is in itself a major plus for the nations of the world who share
our values and our systems. T think that whatever the future course of
China's foreign policy, the deep involvement they will have with us
will be a hedge against the kind of reversion to another foreign policy

tendency which could act against our interests.
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I would cite that as the most important long-range and tangible

gain.

Mr. Wolff. Time has expired and the committee will stand in re-

cess for 10 minutes for an important national announcement.
[A brief recess was taken.]

RESOLUTION OX PAKISTAN

Mr. Wolff. The subcommittee will come forward.

The Chair recognizes JNlr. Goodling.
Mr. GooDLixG. Mr. Chairman, I would ask that we might proceed

out of order for a few minutes.

Mr. Wolff. Without objection.

IMr. Goodling. I would like to have the support of this subcommittee

in cosponsoring a resolution that we might be able to present to the

Congress tomorrow on a unanimous consent basis, and the resolution

would say the following

:

Whereas the people of the United States and the people of Pakistan have had
long, friendly and mutual beneficial relations ;

And whereas, the continued development and prosperity of Pakistan is im-

portant to the people of Pakistan, Pakistan's friends in the United States, and
the p?ace of the world, and.

Whereas, the judicial proceedings in the case of former Prime Minister Bhutto

have led to a sentence of death, implementation of which might well precipitate

unnecesary confrontation between the supporters of Mr. Bhutto and the govern-

ment of Pakistan. Now, therefore, be it

Resolved by the House of Representatives of the United States of America in

Congress assembled,
Tliat it is the sense of the House of Representatives that the President of the

United States should convey immediately and in the most urgent possible terms

the friendly concern of this body about the possible execution of former Prime

Minister Bhutto, and
That a demonstration of clemency by the President of Pakistan and in com-

muting Mr. Bhutto's death sentence would be a statesmanlike and humane
gesture.

Mr. Gu^T':r. I think the sequence here is a little bit already out of

date because the President has already acted. What you might say is to

have this rephrased to support the President because he has already

made his appeal of clemency. It would make your language come up

to date.

Mr. Goodling. We can rephrase that.

Mr. Wolff. I would suggest that the gentleman rephrase it. I will

be happy to support it personally, and I think that w-e should take this

to the individual members since the committee will not be able to act

in time.

Mr. Goodling. Yes.
Mr. GuYEK. Could we not, Mr. Chairman, if I might, with the reser-

A-ation of bringing the language up to date, take action as a subcom-

mittee even now?
Mr. Wolff. If the gentleman moves in that direction.

Mr. Gui-ER. I so move that the language be brought into conformity

supporting the President's action and showing our concern and appeal

in the same direction, and have the staff draft such a. statement, and

I so move now.
Mr. Goodling. I will second it.
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Mr. SoLARz. I am sure this is an entirely meritorious recommenda-
tion. If the subcommittee is being asked to vote on this, I just came in.

Could you or Mr. Guyer just briefly indicate what the recommendation
is?

Mr. GooDLiNG. I gave you a copy, Mr. Solarz.
Mr. SoLARz. All right.

]Mr. GooDLixG. It merely mentions we should bring it up to the com-
mittee as support of the President in this regard.
Mr. Wolff. The question is before the committee. Is there a second ?

Mr. GooDLiNG. I second.

Mr. Wolff. On the question, would anyone like to speak on this?
I might just advise the subcommittee that several months ago the sub-
committee made such an appeal directly to the Government of Paki-
stan on the same subject.

]Vrr. Solarz. This resolution, ]Mr. Chairman, I gather does not in any
way express a judgment on the part of the Congress as to whether or
not Mr. Bhutto was guilty as charged, but is simply an expression of
hope that his sentence of death will not be carried out?
Mr. Wolff. As I understand the resolution of the gentleman from

Pennsylvania, that the resolution is based upon an appeal for clemency,
and that is all.

Mr. GooDLTXG. Yes ; the last line would indicate that.

]Mr. Wolff. Any further discussion ?

If not, I will put the question. All in favor say "aye."
[Chorus of "ayes."]

Mr. Wolff. Opposed ?

[No response.]

]VIr. Wolff. Since it is the wish of the subcommittee that this resolu-

tion be passed on, I take it, Mr. Goodling, you would like this resolu-
tion passed on to the full committee ?

Mr. GooDLTXG. Yes.
Mr. Wolff. So ordered.
Mr. Pritchard.

RESOLTJnOX OF TAIWAN QUESTIOX

Mr. Pritchard. Thank you, INIr. Chairman.
Mr. Secretary, we continually stress that the resolution of the dif-

ferences between Taiwan and the mainland should be worked out
peacefully. This presupposes there has to be a resolution and that
eventually these two nations will have to get together. Is that our
official position?
Mr. Holbrooke, Mr. Pritchard, I do want to stress that that is not

at all what I meant and, in fact, I tried to make clear at the end of

my statement that is not our position. We are not going to propose a

solution on the Taiwan question.

We have no further position on when or how this should happen.
Our only interest is if it happens, it happened peacefully. I cannot

stress too strongly the importance of this point. For over 30 years, the

United States was an active participant in the Chinese civil war. By
the act of normalization, we are no longer involved ; our interests are

only that the solution, if and when it takes place, be peaceful. Speak-
ing for myself, I have no problems with seeing the present situation
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on Taiwan and the mainland continue indefinitely, and generally I
would draw your attention to Vice Premier Deng, when he stressed

remarks by Chou En-lai and Chairman Mao and other Chinese
leaders, they are willing to see the present situation in Taiwan last

for 100 years.

Mr. pRiTCHARD. He didn't give us that impression when we asked
him when he was here.

Mr. Holbrooke. He stressed the fact they are willing to see the

present social, political situation on Taiwan last indefinitely.

DANGER OF BLOCKADE

Mr. Pritchard. It seems to me the testimony is accurate on their

ability militarily to swallow up the island. The greater danger is

blockade and the deterrence to that blockade.

"What would be our response ?

Mr. Holbrooke, First of all, Mr. Pritchard, I do not believe a block-

ade is likely. In fact, I consider the Chinese do not have the capability

nor do they have any political incentive.

Mr. Pritchard. t believe they have the capability, Mr. Secretary,

with 56 submarines. You don't have to notify many foreign countries

their ships are in danger.

Mr. Holbrooke, I see absolutely no possibility that the Chinese

would use their vei'y limited naval and submarine capability in this

regard under any conceivable present contingencies, provided the pres-

ent foreign policy orientation of the authorities on Taiwan remain
unchanged. That is a very important point.

RISKS OF blockade FOR PRC

Mr. Armacost. May I add a point, namely, most of the commerce to

and from Taiwan is carried in the ships bearing other flags; there-

fore, a blockade would constitute an assault on many other nations;

the interests of most every maritime nation in the world would be

engaged.
Mr. Pritchard. I am aware of that. The problem here is one of per-

ception, because if you go to Taiwan and you talk to the business

people, as we did, about 4 weeks ago, the perception on Taiwan is to-

tally different from what you are saying here. What you say may be

true. My point is that if the perception is otherwise, it has a very nega-

tive effect. I think you recognize it is important that the perception in

Taiwan and around the world is of a stable, strong island, and that they

are going to be there for quite a while. Because if they aren't, people are

going to be taking their money out ; and if you have that flight of capi-

tal, they are in serious trouble.

Mr. Holbrooke. I am glad you raised the point. I wonder if I could

comment about it in specific relation to the trip you and Chairman
Wolff made about 4 weeks ago ?

It is my frank view that the Taiwan authorities are quite aware of

the same points that we have made, but it is their interest to maximize
their concern when talking to a congressional delegation. You or I

would do the same thing in their place.

Mr. Pritchard, Yes ; businessmen, some of whom I know personally,

were very upset and had serious doubts.
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Mr. Holbrooke. There has been little effect on the stock exchange on

Taiwan, and no adverse effect on the economic situation.

Mr. Pritchard. There has been some. I would agree with you it is

really too early to make that judgment.
Is the Chinese leadership clearly aware that if they set out some

blockade, or if they make some strong moves, they will lose all they

have gained, and probably lose recognition ?

Mr. Holbrooke. I think there is no point which is clearer to the

leadership of the People's Eepublic of China than that one. It has been

made clear not only by the President personally and by his negotiators.

Init it has been made clear also by the House and Senate of the United

States, and I don't think there is the slightest misunderstanding about

it.

Mr. Pritchard. I think that has to be stated clearly and publicly to

the people of Taiwan, because I think that is their strongest defense.

Mr. Holbrooke. Mr. Pritchard, I agree with you and I accept your

point. If I might just make two additional connnents for your record,

which I think is an important part of the proceedings leading to

normalization.
First, one of the clearest signals to both Peking and Taipei of what

we intend would be the prompt passage of this bill. So I would urge

you to consider that that is the most important actual event because it

permits us to continue our relations with the people of Taiwan unim-

peded, and if there is a delay I think it could be very serious.

TAIWAN business CONTINUES

Second, in regard to U.S. business dealings with Taiwan since nor-

malization, I received only last night telegrams from our Embassy in

Taipei saying that since normalization there have been several major
deals, an $80 million Bank of America loan, at one-half percent over

the U.S. prime; a Canadian bank loan of about $50 million to Tai

Power: an $80 million loan to China Petroleum by a number of large

Texas banks. The Taiwan authorities themselves expect more capital

to come in. There has been no significant adverse economic effect nor

should there be. Taiwan is now one of the eight largest trading part-

ners of the United States. AVe assume that the growth rate in United
States-Taiwan trade will be very impressive this year, as it was last.

We hope this is in fact the case.

Mr. Pritchard. Thank you.

Mr. Wolff. Time has expired.

Mr. ;Mica.

Mr. Mica. I will pass at this time.

Mr. Wolff. Mr. Hall.

People's Eepi^blic of China Gains

Iklr. Hall. Mr. Secretary, wliat does the PRC gain from normaliza-

tion with the United States other than really the obvious; that is, the

high technology and moving their country into the modern age?

Mr. Holbrooke. The People's Republic of China's gain, Mr. Hall, is

very clear. They liavo gotten an explicit statement from the Ignited

States that we recognize that they are the leiritimate Government of

China. I think that transcends all other gains in their mind. They have

also gotten that recognition from probably the last major power in the
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world, with the exception of Saudi Arabia which does not recognize

them. They also would see some strategic gains for themselves, more
psychological than real in nature, but psychological factors are

important.
They have improved their access to American markets, and they

clearly feel, T think with reason, that American public opinion is be-

coming increasingly favorable to them.

Mr. Hall. AVhat about the reaction within the country of mainland

China in regard to the internal conflicts of the purest of all Chinese

doctrines, the revolutions in the past, their complete opposition to any

modernization of their country, the closing of the borders, many dif-

ferent political facts, and yet they seem to speak as one country.

Are there any internal problems that you see ?

Mr. Holbrooke. I am not sure I follow the thrust of your question

with regard to normalization. China has gone through remarkable in-

ternal changes and stresses and struggles for leadership in the last

few years. I am not the best person to comment on those. I think it

would be inappropriate for me to make observations, given the job I

now hold.

It is our view, and one that Vice Premier Deng stressed during

his trip here, that the two or three major themes of the People's Re-

public of China that Deng Xiaoping gave us during his trip are ones

that are supported by a unified leadership. We are—and I want to

stress this—not recognizing an individual man, we are not recognizing

a clique within a government, we are recognizing and dealing with the

leadership of a country across the board
That may not address your full concern. If it didn't I am sorry.

INTERNAL CHANGE DOUBTED

INIr. Hall. I guess I go back a few years to the teachings of a very,

very strict Chinese doctrine, the teachings of what China has been all

about for the past 30 or 40 years, and I find I understand w^hat the ad-

vantages are to the country", not only to the People's Republic of China

but to us, but I just kind of find it liard to believe that there has been a

complete change not only in the doctrine but in the minds of the Chi-

nese to move into the 20th century.

Mr. Holbrooke. Mr. Hall, I would certainly share what I take as one

of the thrusts of your questions, which is that we must recognize the

vast differences between China and the United States, different social

systems, different values. Those are not going to disappear overnight.

I think they will continue regardless of what happens to the political

leadership in Peking because some of those are inherent in the differ-

ent cultures and societies of the two countries. But I do think that

events in recent months have been favorable to our own U.S. national

and strategic interests, and I refer to internal developments in China

as well as external changes in Chinese foreign policy, such as the Sino-

Japanese Friendship Treaty and the improving Chinese relations with

countries of the Association of Southeast Asian Nations.

KOREAN QUESTIONS

Mr. Hall. With regard to the last statement, are we using our in-

fluence now ? Was the question of North Korea and South Korea dis-

cussed with the Deputy Prime Minister ?
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Mr. Holbrooke. Yes.
Mr. Hall. Are we exerting pressure or influence ?

Mr. Holbrooke. The Korean question was an important topic dur-
ing the visit of Vice Premier Deng to Washinffton. The President made
clear our belief that any talks between North Korea and South Korea
should be between the responsible authorities of the two halves of
Korea. The Chinese made clear their strong support for the position
of the DPEK, that is, Xorth Korea. Both sides recognized that there
was a difference of opinion here and I think this was an encouraging
sign. Both sides stressed their strong belief that the issues in Korea
must be dealt with in a very peaceful fashion.
That may seem like rhetoric, but it was an important stress, and

I would draw your attention also to the stress that Deng Xiaoping
gave this issue in his public comments to the House and Senate. We are
further encouraged by the recent events, recent statements by Kim
Tl-Sung and Seoul which open up the distinct possibility of some form
of dialog between North and South Korea in the very near future.

Mr. Hall. Thank you.
Mr. Wolff. You have time for another question.

PRE-VIETNAM SITUATION

Mr. Hall. I apologize, Mr. Chairman, if this was discussed yester-

day, but I was stranded in my district and could not get into the Na-
tional Airport. The other question was in regard to whatever influence

we are using with regard to the People's Republic of China and the

Vietnam-China situation and a possible eruption of fighting or conflict

there.

What are we doing with regard to that situation?

Mr. Holbrooke. We are extremely concerned with this situation. We
have made our concerns known directly to all the parties in the re-

gion, China, Vietnam, the Soviet Union, our close friends in ASEiVN,
particularly Thailand, whose Prime Minister visited us last week. Our
objective is to encourage a stable system of independent nation states

in Southeast Asia.
In our view that includes not only the five states of ASEAN, but it

also includes an independent Cambodia, or Kampuchea. We have
strongly condemned and would continue to condemn the human rights

abuses of the Pol Pot government which to our mind was probably the

worst human rights violator in the world. We cannot, however, con-

done the invasion of Cambodia by the Vietnamese and, that is in

fact, without any question, what took place in January.
That was not an indigenous uprising. We have made this position

clear and in the United Nations we supported the nonalined move-
ment resolution which passed 13 to 2 but was vetoed by the Soviet

Union, We are ready to continue to work with other countries, includ-

ing the nonalined countries, ASEAN, Japan, China, to make clear

our strong opposition to the Vietnamese invasion and occupation of

Cambodia.
In regard to the situation between China and Vietnam, on which

we issued a statement over the weekend, we would view with con-

cern anything which increased the tension in the area or threatened

to disrupt the extremely important and promising developments in

ASEAN over the last 2 years.
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Mr. Hall. Mr. Chairman, Mr. Secretary, how much do those state-

ments really mean ?

Mr. Holbrooke. The public statements are on the visible part of

the iceberg. We are working actively through diplomatic channels and

we are working with many other countries. I would mislead you if

I were to say that statements and diplomatic efforts can automatically

in and of themselves prevent escalation of tensions into violence. How-
ever, I do l)elieve that all the countries concerned in this situation,

which I consider extremely delicate, are on notice as to the concerns

not only of the United States, which I believe has a genuine role of

moral leadership in the world, and one we should exercise in this case,

and in this case we are exercising, but also many other countries, in-

cluding leaders of the nonalined movement who s][)oke out vigorously

in the T'nited Nations and elsewhere. T would point to Romania and
Yugoslavia and others in that regard, and also Japan and all the

countries of ASEAN.
Wliat will happen is very hard to forecast, but I think that what-

ever happens the United States is, as it should be, taking a very strong

stand on these issues.

Mr. Wolff. The gentleman's time has expired.

Without objection, there are two papers I should like to insert in

the record at this point. One is from the Assistant Secretary of State

for Congressional Relations, Dou<Tlas Bennet, regardin<r the history

of negotiations leading to normalization between the United States

and the People's Republic of China.
Second is a paper entitled, "The Separation of Powers and Termi-

nation of Treaties : Constitutional Implications of Termination of the

Mutual Defense Treaty Between the United States and the Republic

of China (Taiwan) and Recognition of the People's Republic of

China."
This report was prepared at our request by Jonathan B. Eddison of

the Georgetown University Law Center. The subcommittee would like

to tliank Mr. Eddison for his thorough work.
Without objection, these will be placed in the record at this point.

[The papers referred to follow :]

"History of Negotiations Leading to Normalization of Relations Between
THE I'NITED StATES AND THE PEOPLe'S REPUBLIC OF CHINA." BY DOTTGLAS .7.

Bennet. Jr., Assistant Secretary for Congressional Relations, Depart-
ment OF State

When the Carter Administration took office in Jannary 1977, in the absence of
diplomatic relations between the United States and China, the February 1972
Shanghai Communique formed the basis for the relationship between the United
States and the People's Republic of China. Shortl.v after taking office. President
Carter publicly reaffirmed the validity of that document, including its commit-
ment to seek normalization of relations.

In August 1977, Secretary of State Cyrus Vance went to Peking with instruc-

tions from the President to conduct exploratory talks on global and bilateral

matters. During those talks, the two sides found many ixtints of common intor?.^t

from a global point of view. These reinforced the strategic view that a strong,

secure, and peaceful China was in the interests of peace in the world.
Secretary Vance also discussed many of the central issues pertaining to

normalization, and each side emerged with a clearer view of the concerns of the
other.

Following the Secretary's return to Washington the State Department began
to examine the legal and constitutional implications of normalization, with a
particular view to the kind of representation structure that might be established
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in Taiwan following establishment of diplomatic relations with the Peoples

Republic of China. A principal concern was preservation of our ability to main-

tain the full range of commercial, cultural, and other unofficial contacts between
the people of the United States and those on Taiwan. We needed to be sure that

an unofficial arrangement would not impair our ability to continue to provide

Taiwan access to selected defensive weapons and other military equipment.

From an international political persi)ective, we had to examine the question of

the impact of an unofficial arrangement on stability and peace in Asia and specifi-

cally with regard to our expressed interest that any resolution of the Taiwan
question be peaceful.

In May 1978, Dr. Zbigniew Brzezinski, the President's National Security

Adviser, travelled to China, accompanied by officials from the State and Defense
Departments. During that trip, in addition to continuing the dialogue which
had begun on global matters, Dr. Brzezinski emphasized once again the Presi-

dent's seriousness about normalization. He further stated that a set of presenta-

tions outlining U.S. views on tliis issue would be made starting later in the

summer by the Chief of our Liaison Office in Peking, Ambassador Leonard
Woodcock.
While Ambassador Woodcock was making his presentations, China signaled

in a variety of ways its desire for closer and nn)re extensive relations with the

United States. The Chinese welcomed the visit in July of a delegation led by
Frank Press, the White House Science and Technology Adviser. The Press trip

led to an agreement on student exchanges, the beginning of cooperation in the
science and technology field, and an atmo.sphere conducive to progress on normali-
zation. From July to December a number of important Congressional delegations,
led by Senators Mnskie and Williams and Congressmen Wolff, Slack, and Bowen.
visited China, and engaged in intensive discussions with the PRC leadership on
issues dividing us. Senators and Congressmen were debriefed by State Depart-
ment officials on their return, and conveyed to them the Chinese leadership posi-

tions. The Chairman of the Hou.se International Relations Subcommittee on Asian
and Pacific Affairs, Lester Wolff, led one such Congressional delegation which
met with Vice Premier Teng Hsiao-ping on July 9. At this meeting Teng stated
that China would respect realities on Taiwan in working toward unification, and
that China would do its best to create conditions permitting solution of the
Taiwan question by peaceful means. This conversation, reported back to the State
Department by Congressman Wolff and the members of his delegation, and other
talks by Senators and Congressmen visiting Peking were important in moving
forward the normalization process. On September 19, 1978 President Carter met
with Ambassador Chai Tsemin. During this important meeting, Ambas.sador Chai
referred to the Teng-Wolff conversation as being of particular importance in
understanding China's position.
Against this background of improving relations, Ambassador Woodcock laid

out the American views on normalization in a series of five meetings between
July and early November. In the final presentation, on November 4, to further
demonstrate U.S. seriousness. Ambas.sador Woodcock .said that we were willing
to work toward a January 1, 1979 target date for normalization.
Up to that time, tlie Chinese had still not made any significant response to

Ambassador Woodcock's presentations. Only after a series of internal high-level
meetings, which apparently dealt with a wide range of other matters, did the
Chinese l)egin a response. They indicated an interest in working toward the same
general target date. Even at that point, however, it was still not clear whether
they understood the importance to the United States of certain key matters,
including that of arms sales to Taiwan. On December 13, Vice Premier Teng
H.siao-ping summoned Ambassador Woodcock to the Great Hall of the People
and. in a remarkable and historic meeting, told him, in es.sence, that while the
Chinese had in no way al)andoned their long-standing position on Taiwan and
the unity of China, they were ready to move forward immediately taking into full
account the points that were critical to the U.S.
Because of the importance of this issue and the need for the two governments

to present it simultaneou.sly to the public without the distortions inherent in
premature disclosure, the U.S. and China decided to announce the agreement in a
joint communique as quickly as possible. We, therefore, made a simultaneous
announcement in Washington and Peking at 9:00 p.m. Eastern Standard Time,
Decemlier 15. At the same time, each side issued a unilateral statement which
was not negotiated with the other side but was fully known to it in advance. In
addition to the mutual recognition by the two governments effective January 1,
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1979, it was announced that Vice Premier Teng Hsiao-ping would pay a State

visit to ttie United States beginning January 29, and that Embassies would be

established on March 1, 1979.

The Separation of Powers and the Termination of Treaties

(By Jonathan B. Eddison. M.A.. University of Michigan; J.D., Georgetown
University Law Center)

SUMMARY OF FINDINGS

The President's plans to establish full diplomatic relations with the People's

Republic of China, and the notice of termination of the Mutual Defense Treaty

of 1954 with the Republic of China, have been challenged as going beyond uni-

lateral Presidential authority. However, the attached memorandum will show

that the wisdom of the steps aside, both acts are fully within the power of the

President, the historical and legal citations of some of his critics notwithstanding.

In foreign affairs, under the Constitution and by historical practice, the

President .speaks and acts for the United States. While the power of the President,

even in international relations, is not unlimited, this memorandum will show that

power encomjjasses the recent developments in American policy towards China.

The power to recognize foreign nations is an exclusive attribute of the

presidency. Leaving all other considerations aside, any President could, under the

law, have decided to recognize the Peoples Repul)lic of China at any time in the

last 30 years. Such a step is valid under international law as well as the Constitu-

tion, and could only be reversed by another presidential action.

The power to terminate treaties within their own terms (as was done in the

ca.se of the Mutual Defense Treaty, by exercising the power under Article X,) or

to take other steps provided for in international agreements, is also an exclusive

prerogative of the presidency. The case of recognition of the People's Republic of

China and the termination" of the Mutual Defense Treaty involves additional

presidential powers, particularly the commander-in-chief or war power. Though
not directly involved in the decisions made by President Carter, the war power
could have provided an independent liasis from which to make decisions affecting

American security, such as terminating the Mutual Defense Treaty and recog-

nizing the People's Repu])lic. These powers are cited only to illustrate the extent

of presidential power in foreign affairs, as the law now stands.

The discretionary features of presidential power described above derive from
the Constitution, but have grown with the development of the United States as a

global power. The Constitution itself is silent on the termination of treaties, and
provides little guide for the conduct of foreign relations under our system of

separation of powers, especially in these days of advanced industrial nation-

states.

Under the Constitution, Congress, especially the Senate, has many powers es-

sential to the maintenance and conduct of America's relations with other states.

The Senate can refuse to give its consent to the ratification of treaties, and Con-
gress can enact laws inconsistent with treaty obligations, thus modifj'ing, or even

effectively nullifying them. For both House and Senate, the power of the purse

is a powerful check on presidential initiatives, as well as serving as a source of

Congressional foreign policy initiatives. While these powers in practice give

Ccmgress an important role in the conduct of America's international relations,

they are iwwers which require cooperation between the political branches of our
government. The President remains the "sole organ"' of our nation where the

planning and execution of our foreign policy is concerned, thus the President has

the only constitutional, unilateral power in the implementation of foreign policy.

Though the Senate does have a Constitutionally mandated role in the making
of treaties, its "treaty power" has never extended beyond that limited function

despite arguments to the contrary. Once the Senate has given consent to the rati-

fication of a treaty, it cannot withdraw or modify it. To further illustrate the bal-

ance of power between legislative and executive branches in this area, the Presi-

dent is not required to ratify a treaty even after the Senate has given its consent.

.\s noted above, tlie Senate or Congress can limit or nullify a treaty or any other

international agreement by taking steps inconsistent with it, but the Senate has

no Constitutionally required role in the termination of treaties within their terms.

The Constitution itself does not prohibit violations of international law, such

as the abrogation of treaties or treaty obligations. However, under the Constitu-
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tion and under international law, only the President can terminate a treaty within
its terms.

CONCLUSION

Two broad generalizations on the question of the separation of powers and the
termination of treaties can be drawn from a study of American history

:

(1) Different Presidents and Congresses have struck different balances
and solutions to the problem, unhampered by a rigid application of the
separation of powers

;

(2) That there has been a progressive increase in the power of the Execu-
tive Branch in the area of international relations, as Congressional debate
over the War Powers Act would attest.

Though those claiming that a Constitutionally required role for the Senate in
the termination of treaties exists can find some historical examples (primarily
from the nineteenth century) to support their claim, there are far more examples
of the independent exercise of the power to tei-mlnate treaties by the President.
Twentieth-century practice overwhelmingly supports the Constitutionality of
President Carter's decisions with respect to China.
Under the terms of the Mutual Defense Ti-eaty, the President as a "party." is

fully within his powers, explicit, implicit, and historically acquired, in giving
notice on behalf of the United States of termination of the Mutual Defense
Treaty of 1954 with the Republic of China. Recognition of the People's Republic
of China, as that of any other nation, is an exclusive function of the presidency,
beyond the reach of Congress. There is no compelling legal basis for claiming that
either act is an impeachable offense because the Senate had not been consulted
and had not been given prior formal approval.

Senator Goldwater and others have quoted strong language to the contrary
from the Senate Manual, and a 1930's Library of Congress study of the Consti-
tution. The Senate Manual is neither binding, nor is it in accordance with the
law, and the Library study is without legal status.

This is not to say that President Carter cannot or, politically speaking, should
not consult with Congress and Congressional leaders about these or any other
foreign policy initiatives. Congress has already made clear its desire to be con-
sulted on precisely these questions. On July 2.'3, 1978 a sense of the Senate reso-
lution was pa.ssed in the form of an amendment (the Dole-Stone Amendment)
to the International Security Assistance Act which suggested that "* * * any
proposed policy changes affecting the continuation in force of the United States-
Republic of China Mutual Defense Treaty shall be a matter for prior consulta-
tion with the Senate." The House-Senate Conference Committee on the bill

amended the language of the resolution to "make clear that the House of Repre-
sentatives is to be included in the consultation process." The President signed
this admittedly non-binding amendment into law on September 26, 1978.
Though the amendment to the International Security Assistance Act is not

binding on the President, it is fully within the power of Congress to make such
a suggestion. Furthermore, President Carter may have to pay a political price
for failing to consult with Congress. But this is a political question consigned by
the Constitution and history to resolution through the political process, rather
than in the courts.

INTRODUCTION

President Carter has committed the United States to the recognition of the
People's Republic of China ("PRC") as the government of China, and has given
formal notice of termination of the Mutual Defense Treaty of 19.54 with the
Republic of China ("ROC") on Taiwan. Until these steps were taken, the United
States maintained official diplomatic relations with the ROC and did not formally
dispute its claim to sovereignty over the mainland. As a consequence of United
States' China policy since 1949, a host of economic, political and legal ties have
developed between the U.S. and the ROC in the form of some 59 treaties and
agreements in addition to the Mutual Defense Treaty. Many and perhaps all of
these interests will be affected to some degree by the change in relations between
the three governments.
Though the timing and details of President Carter's actual decision and an-

nouncement were unexpected, the decisions themselves have not been unantici-
pated. Every aspect of American relations with the ROC and PRC has been
discussed and weighed at some time over the past years. In 1977 the House Sub-
committee on Asian and Pacific Affairs held hearings in anticipation of recog-
nition of the PRC. ("Normalization of Relations with the People's Republic of
China : Practical Implications," Hearings before the Subcommittee on Asian and
Pacific Affairs of the Committee on International Relations, 95th Cong., 1st Sess.
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1977). In December 1978, the Subcommittee published its recommendations on
Normalization following a mission to the PRO. ("A New Realism: Factfinding

Mission to the Peoples Republic of China, July 3-13, 1978" Report by the Sub-

committee on Asian and Pacific Affairs to the Committee on International Rela-

tions, 95th Congress, 2nd Session, 1978). The importance of the international

political questions involved, the value of the economic ties between the U.S. and

the ROC. and the history of American involvement in Chinese politics, have pro-

duced disagreements over the merits of the changes initiated by President Carter.^

In a uniquely American fashion, the debate over policy has surfaced in a dispute

over the exercise of the powers neces.sary to the rearrangement of Sino-American

relations.

Under the Constitution, these are separation of powers problems, drawing
Congress and the Executive Branch into conflict. The issue turns on the question

of which powers involved in the termination of treaties are exclusive to one

branch or the other, and which are shared, by custom or under the Constitution.

Senator Goldwater is the most prominent critic of President Carter's decisions

with regard to China, and has brought the dispute to a head by filing suit in

federal district court on December 22, 1978 (No. 78-2412) complaining that the

President's actions violated Constitutional requirements. In 1978 Senator Gold-

water published a study entitled "China and the Abrogation of Treaties," under

the auspices of the Heritage Foundation, laying out his Constitutional argument.

On .Juiv 25, 1978 Senator Goldwater joined a number of fellow Senators in a

.sense-of-the-Senate resolution stating that "* * * any proposed policy changes af-

fecting the continuation in force of the United States-Republic of China Mutual
Defense Treaty .shall be a matter for prior consultation with the Senate." Cong.

Rec. S11713 (daily ed. July 25. 1978). Senator Goldwater filed suit in the United

States District Court for the District of Columbia following President Carter's

announcement of the decisions to terminate the Mutual Defense Treaty and
recognize the PRC.

In the Heritage Foundation Study, Senator Goldwater ranges over American
political and Constitutional history to support his claim that

:

(1) No Pre.sident can terminate a treaty unless he first obtains the consent of

Congress

;

(2) that there is a Constitutionally required prior role for the Senate in the

termination of treaties : and
(3) that presidential action in violation of these principles would be an im-

peachable offense. (Id. at p. 9)

Senator Goldwater states that his argument is limited to treaties in the Con-

stitutional sense, and does not reach other international agreements to which the

United States is a party, such as executive agreements. Senator Goldwater con-

cedes the pre-eminent role of the President in foreign affairs, but insists that

actions such as tho.se taken by President Carter overstep the bounds of Presiden-

tial power. As Senator Goldwater reads American history, it cannot support such

a "unilateral" step by a President, and confirms Senator Goldwater's own views

on Constitutional practice. Senator Goldwater even argues that under interna-

tional law. the President is not a "party", that a President acting "alone" could

not terminate the Mutual Defense Treaty wtih the ROC. Thus, Senator Goldwater
concludes that "no President acting alone can abrogate, or give notice of the

intention to al)rogate, our existing treaties with the government on Taiwan * * *

Any President who would seek to thwart this constitutional mandate runs the

risk of impeachment." (Id. at p. 30)
This memorandum was prepared at the behest of the House Subcommittee on

Asian and Pacific Affairs in anticipation of recognition of the PRC and in re-

.sponse to the issues raised by Senator Goldwater. The memorandum's focus is

upon the power of the Chief Executive to terminate treaties, but will address the

major points contained in Senator Goldwater's argument. (The memorandum has
benefited from the suggestions of Prof. Don Wallace, Jr. of Georgetown Univer-

sity Law Center and Ariantje DuBois, though neither bears any responsibility

for any errors within it.

)

The problem rai.sed by Senator Goldwater in his study and in his Lawsuit is

only the latest installment in a debate wh'ch has lasted as long as the republic

over the separation of powers in foreign affairs. The motive power of these peri-

odic debates between Presidents and Congress over the separation of powers in

the conduct of America's international relations comes from the contradiction

l)etween our national government of enumerated powers, and the simultaneous

existence (and necessary exercise) of the full powers of a sovereign nation in the

international state system.

1 The Kennpdy-Wolflf resohition on Taiwan's security was Incorporated into the Taiwan
Relations Act and signed into law an Apr. 10, 197!).
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The importance of this contradiction is underlined by the silence of the Con-
stitution about many aspects of the now routine creation and administration of
the foreign policy of the United States. For example, the Constitution does not
mention the making of foreign policy or executive agreements, much less planning
global nuclear strategy. In other areas touching on foreign poUcy the Constitu-
tion is not silent; for example, the treaty-making and ratification process. But
the Constitution does not provide easy answers to problems raised by the demands
of contemporary international relations. This Constitutional silence is at the
heart of the problem under review here, as the Constitution only describes how-
treaties are to be made, not how they are to be ended. (Art. II, § 2)
This Constitutional silence, both as it regards treaty termination and foreign

affairs in general, has produced a mass of conflicting precedents and opinions,
in the face of the full flowering of the modern nation-state. It has also led to a
continuing acquisition of "plenary power" in the conduct of foreign affairs by
the Executive Branch.

I. THE INTERNATIONAL LAW FRAMEWORK

Diplomatic recognition is usually extended to new regimes meeting certain
minimum conditions, but the case of Sino-Americau relations involves factors
not normally present in a recognition decision. (For a general discussion of
recognition, see Brierly. "The Law of Nations" (6th ed., 1963) pp. 137-155

—

minimum conditions of organized government, defined territory under effective
control and independence from control by other states ; and see the discussion of
the unique factors in American recognition practice in Victor Li's studv, supra,
pp. 4-8).

International law is the law of the relations and obligations between sovereign
nation-states. While the PRC and the ROC both can claim sovereignty and nation-
hood for the territory they respectively control, they cannot both be the govern-
ment of China. China, as the Shanghai Communique of February 27, 1972 recog-
nized, is taken by all parties involved to include the island of Taiwan. So long as
this continues to be true, the rival claims of the PRC and the ROC to what can
only be one sovereignty have confronted the international state system with a
contradiction, heightened by the length of time for which it has persisted.
A "treaty" is an international contract between nation-states. (See, generally,

Brierly. supra, at pp. 317-45, esp. 317-18.) A treaty is only a term for one type
of international agreement, but since it is a treaty which is at issue here, for the
purpose of this memo, this basic definition will do. International law scarcely
limits the subject matter of treaties, as the limits come rather from political
considerations and constraints recognized by the contracting parties. Those fa-
miliar with basic contract law will recognize many concepts in treaty law. For
example, treaties can end upon a certain date, after a specified event has taken
place, or for failure to renew. Again analogous to contract law, there are certain
accepted doctrines under which a State can withdraw from a treaty or refuse
to perform its obligation under it, such as material breach by the other party,
or impossibility of performance, such as war. Many ti-eaties provide for simple
termination by notice, as in the jNIutual Defense Treaty. There are also many
concepts special to international law as well, not relevant here. ( See for example.
Brierly, supra, at p. 327 ; and the Vienna Convention on the Law of Treaties of
May 23, 1969, Articles 48. 49, 60, 61, & 62 for examples of contract concepts, and
Articles 31, 50, 59, 63 and 04 for examples of special international law concepts.)

Treaties can also end or lose their force by being broken, as when a party fails
to honor a necessary treaty obligation or engages in conduct inconsistent with
the requirements of a treaty. Such behavior is improper under international law,
but the international state system offers far fewer formal remedies than does
domestic contract law for an analogous contract dispute.

"Termination" can be used to describe the end of treaties in all of the above-
mentioned circumstances, but to so apply it would cover a range of qualitatively
different actions, legitimate and illegitimate. An important analytic distinction
must be made between termination and "abrogation", with termination defined
as the ending of treaties on or within their terms, (or for an internationally
sanctioned reason), while abrogation implies willful nullification or breach of
treaty obligations.
The fatal flaw in Senator Goldwater's study, "China and the Abrogation of

Treaties" lies in the failure to distinguish between the concepts of termination
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and abrogation as described above. By using them interchangeably, Senator Gold-

water makes judgments about one type of action only appropriate for the other.

( See, for example, the statement at page 26 of the study : A number of other

treaties have bfen terminated by rajincation of new treaties on the same
subject.) As shall be described below, the President has full power to terminate

treaties within their own terms, while both branches can constitutionally violate

international law l)y taking steps which abrogate treaties.

Xor is it true, as Senator Goldwater argues in his lawsuit, that the Senate is

a necessary party to the Mutual Defense Treaty under international law. The
error in this approach lies in the improper equation of the Senate's undeniable

role in the making of treaties with the role of the United States as a party to a

treaty. Only states can make ti-eaties. The President speaks and acts for the

United States in foreign affairs as its exclusive agent. While the Senate has a

constitutionally required role in treaty-making, it has no independent standing

under international law. Thus the "parties' to the Mutual Defense Treaty of

1954 are the United States and the Republic of China, represented by their chiefs

of state.
II. THE TERMS OF THE MUTUAL DEFENSE TREATY OF 1954

The Mutual Defense Treaty between the United States and the ROC pledges

the two nations to mutual defense for the purpose of deterring aggressors and

resisting communist subversion consistent with the terms of the United Nations

Charter (Articles I & II, the Charter Preamble). Article V of the Treaty de-

clares that : "Each Party recognizes that an armed attack in the West Pacific

Area directed against the territories of either of the Parties would be dangerous

to its own peac^e and safety and declares that it would act to meet the common
danger in accordance with its constitutional processes." Article VI defines the

territory of the ROC which the U.S. pledges to defend as being Taiwan and the

Pescadores.
For the purposes of this memorandum, the most important article is Article X,

which states that the Treaty "shall remain in force indefinitely" and goes on to

say that "Either Party may terminate (the Treaty) one year after notice has

been given to the other Party". No special conditions or requirements for termi-

nation are stated other than the one-year notice provision.

This memorandum investigates the problem of separation of powers and the

termination of treaties in light of the distinction between abrogation and termi-

nation made above in view of the steps actually taken by President Carter.

III. THE SEPARATION' OF POWERS AND FOREIGN AFFAIRS

Article II. § 2 of the Constitution begins: "He (the President) shall have
Power, by and with the Advice and Consent of the Senate, to make Treaties, pro-

vided two-thirds of the Senators present concur. * * •"" This terse sentence is

the sole guide to be found in the Constitution to the making and termination of

treaties (at least without the interpretation or extension of other provisions).

Treaties are mentioned elsewhere in the Constitution (in Article III, §2 juris-

diction over cases arising under treaties is given to the federal courts, and

Article VI, § 2, treaties are declared to be the "Supreme Law of the Land" along

with the Constitution and the Laws of the United States) but neither section

helps to answer the question of the separation of powers and the termination of

treaties.

Senator Goldwater argues that as Article II of the Constitution requires the

President to "take care that the laws be faithfully executed", and that as a

treaty is given the force of law through the Supremacy Clause, a treaty can only

be terminated by the "lawmaking" power—"The general rule might be stated as

follows : As the President alone cannot repeal a statute, so he alone cannot repeal

a treaty." ("China and the Abrogation of Treaties," p. 13.) Furthermore, Senator

Goldwater contends that the desire of the Fraraers of the Constitution that the

United States honor treaty obligations compels the conclusion that the Constitu-

tion requires the consent of two-thirds of the Senate, or of Congress, to the

termination of a treaty. ( Id. at p. 27.

)

Neither proposition can stand close scrutiny according to the research carried

out in preparation of this study.

In view of the silence of the Constitution about the termination of treaties, it

is no more logical to claim as Senator Goldwater does that if the treaty making

52-949 0-79-4
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power lies in the President and Senate together, then the treaty termination
power must also belong to them jointly, than it is to argue that the A'ery silence
of the Constitution withdraws the termination power from the Senate—expresio
unias est exclusio alterius. (Translation : the expression of one thing implies the
exclusion of another thing; a well known maxim of statutory construction.)
Though a treaty by virtue of the supremacy -.-lause has the force of law, it cannot
be so easily equated with legislation.

First, it can reasonably be pointed out that the Constitution provides two
different procedures for law-making (legislation and the treaty-making process)
similar only in the shared supremacy of their legal "result". Any attempts to
equate the treaty-making procedure with the legislative process ignores the
express language of the Constitution. Second, other non-legislative acts have the
force of law in the T'nited States (see below for a discussion of executive agree-
ments and other Elxecutive acts having the force of law). '"Law" is not made only
by the legi.slative branch.

Finally, it cannot be demonstrated that the Framers planned to allow one-
third of the Senate plus one to have a veto power over changes in the formal
international relations of the United States. Though putting the question to an
imagined participant in the Con.stitutional Convention is not the most rigorous
of arguments, it serves to point out the weakness of Senator Goldwater's specula-
tions as to the intent of the Framers in this area. In addition, posing the problem
in this fashion illustrates the undemocratic consequences of a rigid interpretation
of this separation of powers problem.

Indeed, the question of the procedure for terminating treaties was scarcely
mentioned at the Constitutional Convention, and there were no significant pro-
posals to delineate the termination pro edure. As far as the treaty power and
treaties were concerned, the delegates to the Constitutional Convention were
much more concerned with preventing the interference by the States in the for-
eign relations of the new nation. (See. e.g. Art. 1, S; 10 : M. Farrand. "The Records
of the Federal Convention" (rev. ed. 1966) Vol. I, pp. 47, 164, 171 ; Vol. II, pp. 135,
442.) There was agreement that the treaty power should be an exclusive attribute
of the national government. True, there was disagreem:^nt over which l)ranch was
to exercise it, (Farrand. Vol. I. pp. 292, 300 ; Vol. II. pp. 144-i'j) and indeed there
was at least as much fear of an abu.se of power by the Senate as there was of the
Executive. (Farrand, Vol. II. pp. 297, 392, 538. 547-50.) Apparently the consent
power was put in the Senate to protect the smaller states, who feared abuses of
the treaty power. (Farrand, Vol. III. pp. 3S4-89.)
Thus, there is no easily determinable textual answer to the problem of the

separation of powers ancl the termination of treaties. The much sought-after
"intent of the Framer" can only be found in the words of the Constitution. Xo
other interpretative .source can be shown to be compelling, and reliance on any
other source would place an individual or a faction in a position superior to
the Constitution itself. To that extent, the records of the Convention are valuable
because they reveal no clear plan on the parts of the Framers of the Constitution.
The vagueness of the constitutional language concerning the treaty power may
have been deliberate, (Farrand, Vol. Ill, pp. 369-70) in order to encourage a
cooperative interpretation of the separation of powers instead of an inflexible
"bright-line" position.
Looking at the Constitution and the Constitutional Convention, it is at least

as plausible to reach conclusions directly ojiposite to those of the proponents of a
necessary role for the Senate in the termination of treaties. One obvious potential
source of guidance is history and practice under our Constitutional scheme.
However, historical practice is only persuasive if it is unanimous or nearly so.

Such unanimity could then be taken to represent an enduring consensus as to the
proper constitutional interpretation and could be relied upon in ronstitutional
politics. On the other hand, a mixed bag of historical episodes and incidents can
support diverse schools of thought, without providing a firm foundation for any
one.

IV. THE LESSON OF HISTORY

In fact, historically, a variety of different approaches have l)een taken to the
termination of treaties in the I'nited States, although there is an emerging trend
towards the exercise of discretionary power by the Executive Branch. Therefore,
there is little merit in an exhaustive compilation of historical incidents and
anecdotes. A few exam])les will suffice to show the range of ti'eaty termination
practices and the acquisition of Executive power in this area.
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President Lincoln gave Great Britain notice of termination of the Rush-Bagot
convention in 1864. A resolution authorizing the President to give the required

notice passed the House but not the Senate. Subsequent to President Lincoln's

action, a joint resolution was passed "ratifying" the President's action. Senator

Goldvvater describes this resolution as a "rebuke" to President Lincoln and as an
action "in defense of (Congress') perogative." ("China and the Abrogation of

Treaties", p. 17.) Rebuke or not, Lincoln later withdrew the notice and the

treaty remained in force. Whatever the domestic political consequences of Presi-

dent Lincoln's actions w-ere, this episode hardly can be taken as convincing evi-

dence of a Constitutionally required prior role for the Senate in the termination

of treaties.

In 1879, Congress passed a bill re(iuiring President Hayes to abrogate several

articles of the 1868 Treaty with China. President Hayes vetoed the legislation,

stating that it was an unconstitutional attempt to modify an existing treaty. He
also acknowledged that Congress could terminate treaties by signalling the

refusal of the nation to comply with them. President Hayes thus acknowledged
that Congress could constitutionally violate international law by abrogating

treaties (see below) but certainly did not "uphold the traditional joint role of

the President and Senate together to make or modify treaties, as claimed by
Senator Goldwater in his study. ( Id. at p. 19.

)

The actions and views of President Taft regarding the termination of the

Russian Treaty of 1832 show the confusion surrounding the termination of

treaties and the separation of powers, as well as the futility of expecting an un-

ambiguous line of precedent from history. President Taft gave notice of termina-

tion of the treaty in 1911. His action was subsequently approved by joint

resolution, but Taft later asserted that the power to terminate treaties belonged

to the President. Certainly no prior consent of Congress was required in his view.

(Taft, "Our Chief Magistrate and Hill Powers" (1925), pp. 116-17.)

Senator Goldwater argues that Taft's action "was a concession to recognized

congressional power" (Id. at p. 21) in light of the desire of Congress to abrogate

the treaty. President Taft's views on the power of the Chief Executive to termi-

nate treaties were not consistent, but Senator Goldwater is in error when he
asserts that President Taft "made no claim that his diplomatic notice would have
any validity without legislative approval" (Id. at p. 21).

The trend in treaty-termination practice in this century has unmistakably
been towards uncontradicted discretionary power in the Executive Branch. Even
Senator Goldwater concedes that, noting nine different instances where Presi-

dents have given notice of termination without prior or subsequent Congressional
approval. (Id. at 23.)

For example. President Franklin Roosevelt gave notice of termination of the

Extradition Treaty of 1931 to Greece in 1933, prompted by the refusal of the

Greek government to extradite an individual suspected of fraud. The notice was
withdrawn, but the incident is a perfect example of the power of the President to

determine when a treaty has been violated by another party to it. and to termi-

nate it if deemed necessary. This episode cannot be distinguished by Senator Gold-

water, merely because the notice of termination was withdrawn but stands
as proof positive of the uncontested Presidential power in the area of treaty

termination.
In 1965, in order to secure a revision in the Warsaw Convention pertaining

to limitations on the liability of international air carriers, the United States

announced its intention to withdraw^ from the compact. Representatives from the

State Department testified before the Senate Foreign Relations Committee about
the plans of the administration, but never sought formal approval for the deci-

sion of President Johnson. In fact, the scare tactic worked and the United
States withdrew its notice of termination. No challenge to the tactics of the

administration was made, and this is but another example of the uncontested
exercise of Presidential discretionary power in the conduct of foreign affairs.

Each example provides only a bare summary of complex events, and this

short list is by no means all-inclusive. Yet, these examples show the futility

of attempting to find any lesson from history beyond the steady increase in the

power of the Executive. Evidently, there has been a history of flexible sharing
of power between the branches of government with overlapping powers in foreign
affairs as well as the growth in the power of the Presidency. In view of the
vast changes in the world and in tlie base of inter-state relations, it would seem
reasonable to argue that recent patterns reflect the balance of the Constitu-
tional scheme in the twentieth century. This is certainly more plausible than
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it is to argue chiefly with examples drawn from the eighteenth and nineteenth
centuries that Congress or the Senate have a constitutionally required prior role

in the termination of treaties.

Other students of Constitutional history support this conclusion, finding tliat

Presidents and Congresses have worked out different processes for terminating
treaties at different times. The most exhaustive study of the separation of powers
as it affects international agreements can be found in the article by McDougal
and Lans, "Treaties and Congressional-Executive or Presidential Agreements

:

Interchangeable Instruments of National Policy", 54 Yale L.J. 181, 534 (1945),

in which the authors catalogue seven different approaches of the termination
of treaties, all actually followed by different Presic.ents and Congresses (at

334-37).
These examples reflect the disparity of the incidents discussed above. No clear

pattern can be read from them, and taken on their face, the approaches are con-

tradictory. Presidents have terminated treaties on their own motion, and .sought

the consent of Congress. "Overwhelming historical support" for any one inter-

pretation can only be created trough careful selection from the conflicting

practices of earlier times. All that can safely be said is that there has been a gen-
eral pattern of Executive cooperation and consultation with Congress, combined
with distinct exceptions for Executive initiative at the discretion of the Presi-

dent. This is quite different from claiming as Senator Goldwater does that
Presidential termination of the Mutual Defense Treaty with the ROC without
securing the consent of the Senate is unconstitutional, or an impeachable offense.

V. THE POWER OF THE PRESIDENT IN FOREIGN AFFAIRS

The totality of separation of powers in foreign alfairs is a difficult subject,

far beyond the scope of this memo. (See L. Henkin, "Foriegn Affairs and the Con-
stitution," 1972.) But the separation of powers in connection with the termina-
tion of treaties cannot be understood without some recognition of the vast power
now exercised by the President in foreign affairs and in the malting of treaties.

AVliatever the intent of the Framers, the President has become the pre-eminent
figure in the creation and administration of American foreign ixtlicy. A partial ex-

planation for this pre-eminence can be found in the monopoly of the Executive
Branch on communications with other governments, an area forbidden to Con-
gress. In the eyes of the world, tlie President speaks for America and to a

large extent, the world speaks to America througli him. The contradiction men-
tioned at the outset of this memorandum has worlced to the advantage of the
Executive, as it is the branch best suited to exercise the sovereign powers of tlie

nation in the world of nation-states. It may only be through hindsight that tliis

gradual increase of power seems inevitable, but it is apparent and to date,

apparently ireversible. (See below for statements of recognition of Executive
power by courts and commentators.)

Three "ix)wers" must be described briefly before this discussion can re-focus
on the termination of the Mutual Defense Treaty : the "treaty" power, the
"recognition" power, and the "commander-in-chief" power.
In spite of the provision for the advice and consent of the Senate in the making

of treaties, the negotiation of treaties is now accepted as the sole prerogative of
the President, though in his political judgment he may consult with Congress, the
Senate or individuals. (See, for example, of consultation at the initiative of the
President, Lowenfield and Mendelsohn, "The United States and the Warsaw Con-
vention," 31 J. Air L. & Comm., 291, 301 (19G5) : .see also, McDougal at 20G-7 for
a descripticm of tlie early abandonment of the Senate's role in negotiating trea-

ties). Only the President can decide whether to negotiate a treaty, and when and
whether to enter into or break off negotiations. As Henkin sums it up

:

"Presidents have refused to .send to the Senate treaties already negotiated

:

tliey have withdrawn treaties from the Senate before it acted : they have refused
to ratify treaties to which the Senate consented : they have refrained from press-
ing for Senate consent to treaties submitted by their predeces.sors * * *" (at 133).
Furthermore ; "Once the Senate has consented, the President is free to make

(or not to make) the treaty and the Senate has no further authority in respect

of it. Attempts by the Senate to withdraw, modify, or interpret its consent after
a treaty is ratified have no legal weight ; nor lias the Senate any authoritatiA'e
voice in interpreting a treaty or in terminating it.' (At 136; see also McDougal,
at 209, n. 64.

)
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In addition to the discretionary powers of the President as regards treaties,

Presidents can make (and have frequently done so in the past) binding inter-

national agreements (i.e. executive agreements) which are not "treaties," and
therefore do not require the consent of the Senate or even, in some cases, of
Congress (see generally, McDougal). This practice has been affirmed by the
Supreme Court, as will be discussed, and has never been successfully challenged.

Just as treaties can be the supreme law of the land, so too can some executive
agreements.
Leaving to one side the question of the source of the power, the President

does have the sole power to recognize other states or to break off diplomatic
relations. (See Henkin at 47 and Art. II, § 3.) Whi'.e there is little disagreement
that the recognition power belongs to the President, this power can be distin-

guished from the ix)wer to terminate treaties. In the case of the Mutual Defense
Treaty with the ROC, the separation between the recognition power and the
power to terminate treaties disappears. Recognition by the United States, through
the President, of the PRC as the government of China, causes the ROC to cease
to exist as far as the United States is concerned at least as the government of
China. There is no necessary reason why U.S.-Taiwan relations could not con-
tinue on a revised basis, but only on the ground that the ROC make a sovereign
claim different from that of "China". Again, these issues are beyond the scope of
this memo. Recognition of the I'RC neither terminates nor abrogates the Mutual
Defense Treaty ; instead, the treaty's conceptual basis would be nullified. As far
as the U.S. is concerned, the ROC could not re-appear on the international legal

scene, after the recognition of the PRC, except as a different nation. (See the
testimony of Jerome Cohen, supra.)

Victor Li's explanation of the theory of "de facto recognition" turns on an
acknowledgement of two separate societies." Under the theory, the United States
could either ignore the rival claims to "China" made by the 1*RC and the ROC
and treat them as different nations, or accept the PRC's claim in principle but
continue to deal with the ROC. Japan has followed just such a course in recog-
nizing the PRC while simultaneously continuing to trade with the ROC. Japan
does not officially deny the sovereignty of the I'RC.
The commander-in-chief powers of the President may be the broadest of all

his powers. (See generally, Wallace, "The War-Making Powers : A Constitutional
Flaw'y"' 57 Cornell L. Rev. 719 (11>72).) This power is mentioned in connection
with the Mutual Defense Treaty and the prol)lem of its termination precisely
because it is a defense treaty. Thus, another major presidential power is drawn
into this question, and this power is one which Congress has very limited power
to control—in the .sense of discretionary, policy decisions, not in tlie sense of the
power to raise armies. In view of global strategy and American military policy
the President as Commander-in-Chief could terminate the Mutual Defen.se Treaty
on its terms without substantial procedural challenge from Congress. There
may well be a political price to pay for such a decision, internally and externally,
but that price will vary with the times and the political skill of the President,
and should not l)e expiated with a Constitutional prohibition from taking that
step.

The combination of the institutional advantages of the Executive Branch

—

the monopoly on communications with foreign governments, internal efficiency,

secrecy and collection of information, for example—the contradiction between
the national separation of powers and international .sovereignty, and the emer-
gence of the United States as a world power have produced the great Presi-
dential power briefly described above. Discretionary judgments, as the termina-
tion of a treaty on its terms, are the province of the branch of government best
qualified to make them. In the eyes of the world, the President acts for the U.S.
Thus, the .sum of domestic and international precedent indicates that the Presi-

dent can take the steps necessary to terminate a treaty on its terms, without
consulting Congress or the Senate. Restatement (Second) of Foreign Relations
Law of the United States, § 163 (1965).

= "Normalization of Relations with the People's Republic of China : Practical Implica-
tions," Subcommittee on Asian and Pacific Affairs, 1977, U.S. Government Printing Office,

p. 83.
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VI. THE CONSTITUTIONAL ROLE OF CONGRESS IN FOREIGN AFFAIRS

The President of course is not a monarch, even in the conduct of foreign
relations. His actions and decision are subject to countless iwlitical constraints,
and most major decisions bring Congress into the process as they require
legislative support (as in the war in Indo-China, which, though, undeclared,
was supported every year, following the Tonkin Gulf Resolution, by Congress
through the appropriations process). In the field of foreign affairs no President
has yet attempted to proceed in reckless disregard of the sentiments of a
legislative majority, even though he technically would have the power to do so
at least for the 60 days mandated by the War Powers Act.

Besides the role explicitly given to the Senate in the making of treaties.
Congress has many powers which insure its cooperation or assent for the
effective survival of any international agreement to which the U.8. is a party.
Many international agreements, treaties as well as executive agreements, i-equire
supplemental legislation, or the appropriation of funds. Congress has neither
a Constitutional nor an international legal duty to enact legislation necessary
under the terms of a treaty, or to appropriate funds to meet an international
obligation. No President can command such legislation. Obtaining it is entirely
a political process, and thus one which gives Congress great bargaining power.
Congress certainly has the power to abrogate a treaty. It can refuse to pass

necessary supplemental legislation, or may even enact subsequent inconsistent
laws, nullifying the effect of any international agreement. These are attributes
of the legislative power of Congress, and therefore Presidents have been careful
to cultivate Congressional support for their foreign policy.
However, the power to abrogate treaties is not the same as the President's

power to terminate treaties. Either the Executive l)ranch or Congress can
effectively nullify or abrogate an international obligation of the T\S.. limited
only by the political consequences of the act. not by the separation of powers.
Neither branch can prevent such a step by the other, except through political
means. In fact, there is good reason for believing that the increasing u.se of the
executive agreement and other procedures bypassing the treaty requirement
.stems from the abuse of the one-third veto by the Senate in the bitter fight over
American participation in the League of Nations—see McDougal at 558-61.

It is impossible to reconcile the actual extent of Presidential power with the
argument advanced Ijy the proponents of a mandatory Congressional role in the
termination of treaties. The power of the President is the strongest refutation of
the position that the President may not terminate the [Mutual Defense Treaty
without first obtaining the approval of Congress, and is also the basis for the
more accurate recognition of the overlapping powers of the two branches, and
the essentially political nature of the "checks and balances" in the separation
of foreign affairs-related powers.

VII. OPINIONS AND COMMENTARY ON THE SEPARATION OF POWERS AND THE TERMINA-
TION OF TREATIES

The difl3culty of the problem of the separation of powers and the termination
of treaties has invited a considerable amount of commentary. Senator Goldwater
is not the first to reach the conclusions that he now advocates, and there are in
the mass of opinions and views a number of statements which take essentially
the same position and are cited by him. .Tust for example, there are .lames INIadi-

son's views on treaty termination ; an 1S56 Report of the Senate Foreign Rela-
tions Committee; speeches in 1865 by Senators Davis and Sumner (the latter
in turn quoting from Story's "Commentaries on the Constitution," and Justice
Iredell in Ware v. Ilylton, see below) ; a law review article prompted by the
proposed revisions in the Warsaw Convention; statements by I'residents Hayes
and Taft; opinions by Secretary of State Hughes, an Acting Attorney General,
and Profes.sor Corwin's book, "The President's Control of Foreign Relations."
While the authors of these opinions certainly share certain common assump-

tions and conclusions, they cannot be pooled together to create the semblance of
a consensus of opinion throughout American history on this issue. There are and
there have always been equal numbers of commentators taking directly opposite
positions.

As Justice Jackson so aptly observed in his concurring opinion in Youngstoivn
Co. V. Sawyer, 343 U.S. 579, 634-35 (1952) :
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"A judge, like an executive advisor, may be surprised at the poverty of really

useful and unambiguous authority applicable to concrete problems of executive

power as they actually present themselves. Just what our forefathers did envi-

sion, or would have envisioned had they foreseen modern conditions, must be

divined from material almost as enigmatic as the dreams Joseph was called upon
to interpret for Pharaoh. A century and a half of partisan debate yields no net

result but only supplies more or less apt quotations from respected sources on
each side of any question. They largely cancel each other." (See also the foot-

note to this quotation, "A Hamilton may be matched against a Madison", etc.)

Even cursory review of the literature on the subject proves Justice Jackson's
point. In addition to the views of such authorities as Henkin, McDougal, Lans,
and Wallace discussed above, numerous writers have promoted or acknowletlged
the reach of presidential power in foreign affairs. President Taft can be cited

not only by proiwnents of Senate power, but also by those finding a discretionary
power to terminate treaties in the highest Executive oflSce. W. Taft "The Presi-

dency," (1916), pp. 112-117.
In his article, "The Jones Act and the Denunciation of Treaties," 15 Am. J.

Int'l Law 33, 38 (1921), Reeves says, after a review of the political history, "It

seems to be within the power of the President to terminate treaties by giving

notice of his own motion without previous Congressional or Senatorial action."

Writing years later. Nelson reaches a similar conclusion : "Diplomatic practice

coupled with judicial opinion demonstrates that the President as the chief organ
of foreign relations, has the primary responsibility with respect to the termina-
tion of treaties. He may i)erform this function alone or in conjunction with the

Congress or the Senate." "The Termination of Treaties and Executive Agree-
ments by the United States : Theory and Practice". 42 Minn. L. Rev. 879, 906
(1958).
Perhaps the single most influential opinion on this problem comes from John

Mar.shall in a speech in the House of Representatives, before becoming the third

Chief Justice. Discussing a deci.sion under an extradition treaty, Marshall said

:

"The president is the sole organ of the nation, in its external relations, and
its sole representative with foreign nations. Of consequence, the demand of a

foreign nation can only be made on him. He pos.sesses the whole executive power.
He holds and directs the force of the nation. Of consequence, any act to be per-

formed by the force of the nation, is to be performed through him. He is charged
to execute the laws. A treaty is declared to be a law. He must then execute
a treaty, where he, and he alone, possesses the means of executing it." (The
speech is printed in 18 U.S. (5 Wheat.) 201, 212.)

Quincy Wright, a noted Constitutional writer of an earlier generation, found
that the discretionary ix)wer to decide when the provisions of a treaty are ter-

minated belongs to the President along with the power to denounce treaties,

while simultaneously finding that the consent of Congress was necessary. Q.

Wright, "The Control of American Foreign Relations" (1922), pp. 256-60 (ex-

amples given).
The difficulty of the problem of the separation of powers and the termination of

treaties is illustrated by the conflicting conclusions of Wright. Many other stu-

dents of the problem have been reluctant to endorse unfettered discretionary

power for either branch, preferring instead a sharing of power between the

branches, while stopping short of finding an express Constitutional mandate for

a particular procedure.
An articulate statement of this position comes from Stefan Riesenfeld, who

found a shared power to terminate treaties "most logical" and went on to say,
"* * * the Curtiss-Wrif/ht case has reaffirmed the rule that the President and
Congress, cooperating in the field of international relations, are not hampered in

the attainment of a smooth-running and adaptable (foreign) policy by the ob-

stacle of a strict application of the doctrine of separation of powers. ("The Power
of Congress and the President in International Relations: Three Recent Supreme
Court Decisions", 25 Cal. L. Rev. 643, 659, 669 (1937). (See also Reeves at p. 38:

E. Corwin, "The President's Control of Foreign Relations" (1917), p. 115.)

In conclusion. Justice Jackson's telling language in Youngstmcn (quotetl

above) accurately assesses the futility of relying ux)on the commentators. As
with the review of the Constitution, the Constitutional Convention and histori-

cal practice, the strongest conclusion is a negative one : no clearcut pattern of

practice can be found, nor has there ever been an enduring consensus of opinion

as to a final resolution of the issue.
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Indeed, the recurring theme throughout these sources of interpretation is that
of political resolution and settlement of treaty problems. Political solutions vary
with the politics of the time, and permit executive discretion. The advocates of
the requirement of prior consent of two-thirds of the Senate to the termination
of a treaty to the contrary, the history of the 20th century American practice of
treaty termination allows the President great latitude, and thus would seem to en-
compass the termination of the Mutual Defense Treaty on its terms.

VIII. THE SUPREME COURT AND THE SEPARATION OF POWEKS IN FOREIGN AFFAIRS

Treaties are the "supreme law of the land" (Art. VI, §2) and the Supreme
Court has repeatedly invalidated state laws inconsistent with treaty terms
{Missouri v. Holland, 256 U.S. 416 (1920) ; see Henkin at 165). Thus, Supreme
Court, as the third branch of government under the Constitution, must be taken
into account in any discussion of the separation of powers.
For the purposes of this memo, three general points can be made about the

Supreme Court and the separation of powers problem posed here: (1) There
is no holding on ix>int by the Court on the separation of powers and treaty
termination; (2) There is great judicial deference to the '"political branches"
with regard to foreign affairs; (3) There has been express judicial recognition
of the primacy of the Executive Branch in the conduct of America's international
relations.

It is doubtful that a question such as the one posed by this memorandum
could or would be decided by the Supreme Court. The Court has long been
chary of intruding into America's foreign relations. This deference comes from
a number of sources, including the limitations of the judiciary in dealing with
essentially political problems, the inappropriateness of judicial cognizance of
the power politics of foreign policy, and a recognition of the limited role assigned
to the Court by the Constitution. ( See generally, Henkin, Chap. VIII.

)

In one of the leading opinions on the position of the judicial branch in the
separation of powers, the Supreme Court had occasion to review in pa.ssing the
separation of powers principles in foreign affairs :

"Our cases in this field seem invariably to show a discriminating analysis of
the particular question posed, in terms of the history of its management by the
political branches, of its susceptibility to judicial handling in the light of its

nature and posture in the specific case, and of the possible consequences of judi-
cial action. For example, though a court will not ordinarily inquire whether a
treaty lias been terminated, since on that question "governmental action * * *

must be regarded as of controlling importance if there has been no conclusive
'governmental action' then a court can construe a treaty and may find that it

provides the answer, (citations omitted) * * * "While recognition of foreign gov-
ernments so strongly defies judicial treatment that without executive recognition
a foreign state has been called 'a republic of whose existence we know nothing',
and the judiciary ordinarily follows the executive as to which nation ha& sover-
eignity over disputed territory, once sovereignty over an area is politically deter-
mined and declared, courts may examine the resulting status and decide inde-
peiidently whether a statute applies to that area." Baker v. Carr, 369 U.S. 186,
212-13 (1962).

While this is not exhaustive, it captures the basic attitude of the Court. This
judicial caution in face of such highly political problems would make it un-
likely that the Court would wisli to rule on the case of the termination of
the Mutual Defense Treaty with the ROC. Thus, the problem would be left to
resolution by the political process.

There have been several 20th century cases in which the Supreme Court has
recognized and enforced the broad presidential power briefly described above.
In United States v. Curtiss-Wright, 299 U.S. 304 (1936), the Court in an opinion
by Justice Sutherland, adopted the "sole organ" language of John Mar.shall
quoted earlier in the course of holding that the President could prohibit the
sale of arms to participants in the hostilities in the Chaco region of South
America. Justice Sutherland found that the national government was vested with
sovereign iwwers not necessarily dependent upon specific Constitutional grants,
and that those powers were largely exercised by the President. Under this

interpretation, the President had "the very delicate, plenary and exclusive
power * * * as the sole organ of the federal government in the field of inter-

national relations * * *" (Id. at 320.)
There has been scholarly disagreement over Sutherland's explanation of the

source of the external sovereign powers of the United States, but the Supreme
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Court has never trimmed back on this explanation. (See L. Tribe "American
Constitutional Law"' (1978) p. 160, n. 8.) An argument for presidential termina-

tion of the Mutual Defense Treaty could be solidly based on the language of the

Curtiss-Wright opinion.

The very next year, again in an opinion by Justice Sutherland, the Court up-

held the Litvinov Assignments—an executive agreement settling claims between
the U.S. and the U.S.S.R. stemming from the Russian Revolution, growing out

of American recognition of the Soviet Government. The agreement was in the

form of a letter, and was never submitted to Congress. The "Assignments" af-

fected private property rights and was expressly upheld as being mthin the

power of the Executive. "Governmental power over external affairs is not dis-

tributed, but is vested exclusively in the national government. And in respect

of what was done here, the Executive had authority to speak as the sole organ
of that government. The assignment and the agreements in connection there-

with did not, as in the case of treaties, as that tenn is used in the treaty-making
clause of the Constitution, require the advice and consent of the Senate." United
States V. Belmont, 301 U.S. 324, 330 (1937).

Five years later, in United States v. Pink, 315 U.S. 208 (1942) the Supreme
Court again upheld the Litvinov Assignments, this time on a question of the

extraterritorial effect of the Russian nationalization decrees ( the subject of the

Assignment). In an opinion by Mr. Justice Douglas, the Court followed the

Belmont holding, saying in part: "The powers of the President in the conduct

of foreign relations included the power, without the consent of the Senate, to

determine the public policy of the United States with respect of the Russian
nationalization decrees." (at 229) Curtiss-Wright was also cited as an authority,

with the Presidential power at issue in Pi)ik described as a "modest implied

power" of the sole organ of the nation in international relations (at 229).

Significant as these cases may be, they are only examples of a consistent

interpretive position of the Court. For a more recent example of judicial

deference to the Executive, and enforcement of Executive power in a completely

different context, there is the recognition of the "Act of State" doctrine as de-

termined by the Executive in First National City Bank v. Banco Nacionnl de
Cuba, 406 U.S. 759, 768 (1972). Mr. Justice Rehnqui.st, writing for the majority,

said

:

"We conclude that where the Executive Branch, charged as it is with primary
responsibility for the conduct of foreign affairs. expre.ssly represents to the

Court that the act of .state would not advance the interests of American foreign

policy, that doctrine should not be applied by the courts." (The act of state

doctrine, in brief, is the theory under w^hich the Court refuses to hear arguments
as to the legality of actions taken by a foreign government within its own
borders.

)

A thorough exposition of just the view^s of the Supreme Court on the seiJaration

of powers would require a treatise. These eases have been cited because they

reveal a new well-established position of the Court. This is not to say that the

position is immutable. But the fact is that at this juncture of Constitutional his-

tory, the.se cases are central statements about the power of the President in

foreign affairs.

Superficially, the weight of Supreme Court opinion on the question of the

termination of treaties is weakened by occasional statements by members of the

Court. Though these few statements provide further ammunition for the advo-

cates of the consenting power of the Senate, they have no legal weight, and
therefore must be placed in the same category as the observations of other in-

terested parties.

For example, Senator Sumner supported an argument by quoting from the

1796 opinion of Justice Iredell in Ware v. Hgltnn, 3 U.S. (3 Dallas) 199 258

(1796). Justice Iredell wrote what Congress alone bnd the power to declare

whether a treaty is void. This opinion was Justice Iredell's alone because it was
actually a reprint of his lower-court opinion, and because seriatum (successive.

individual) opinions were still used. His statement therefore is both unnecessary

to the holding of tbe Court and has never been endor.sed by a majority. While

Justice Iredell was one of the first members of the Supreme Court, it cannot be

claimed that his views were "significant", in the sense of representing the views

of the Court, in light of the express statements of the Court in more recent cases

described above.
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Indeed, though Van der Weyde v. Ocean Transport Co., 297 U.S. 114 (1936),
is often cited by those insisting upon a mandatory role for the Senate in the
termination of treaties, in fact, that opinion expressly refused to reach the ques-
tion 01 the authority oi the executive to deuounc-t a treaty un it« own (at li7).
The case does recognize the power of Congress to require the President to in-
terpret whether a treaty is inconsistent with a statute, but this is a truism.
Congress had passed inconsistent legislation, and it was up to the President
as the sole organ of the nation to communicate his interpretation of the changed
state of affairs to Norway, the other party involved.
Another case often referred to is Clark v. Allen, 331 U.S. 503 (1947), in which

Justice Douglas held for the majority that a 1923 Treaty with Germany (at
least the provisions governing the disposition of personal property by German
citizens resident in this country) applied to the case, and that the treaty had
not been abrogated by the Trading With the Enemy Act. Justice Douglas re-
manded the case for a determination of the citizenship of the testator. (Other
issues were involved in the case, including a California statute, but they are not
relevant here.)

In the course of his opinion for the Court, Justice Douglas quoted extensively
from an earlier, state court opinion by then Judge Cardozo in Techt v. Hughes,
128 N.E. 185, 192 (1920), also involving rights of succession and the effect of
war upon treaties. Douglas, quoted Cardozo out of context at one point in his
opinion which suggested that the President and Senate together could terminate
treaties. This quote has been seized upon by those who approve of the proposi-
tion that either the Senate or Congress must participate in the termination of
a treaty.

Clark V. Allen cannot support this, however, as the important language was
dicta to Cardozo's ouinion, not to mention Douglas'. Furthermore neither case
addressed the question of the President's power to terminate treaties within
their terms, which is the question at issue in this problem concerning the Mu-
tual Defense Treaties. Both cases instead were concerned with property rights
and state control of those rights in view of certain treaties and international
hostilities. The language at issue here (331 U.S. 503, 509) is prefatory to a
declaration of great judicial reluctance to "denounce treaties generally". Actu-
ally it is merely a list of "denunciatory" powers superior to those of the Court.
Cardozo did not discuss, because he did not need to, the distinction between
termination and abrogation. It seems fair to say that the denunciation contem-
plated by Cardozo and assigned by him to the President and Senate, was an act
of nullification, not a termination within the terms of the treaty.

In view of the Supreme Court cases cited above, including an opinion written
by Justice Douglas in United States v. Pink, Clark v. Allen cannot fairly be taken
to support the conclusion that the President must consult with Congress and
obtain legislative approval before terminating a treaty on its own terms.

SUMMARY

The 20th century result of the contradiction between a government of limited
powers but full sovereignty, described at the outset of this memo, is the near
plenary power of the President in foreign affairs. The Constitution permits the
acquisition and exercise of this power, and the Supreme Court has accepted it

as well. As Justice Jackson pointed out, history and opinion largely serve to

cancel each other out, and no consensus view of the separation of powers and
the termination of treaties is identifiable.

The termination of the Mutual Defense Treaty with the ROC, and the recog-

nition of the PRC as the government of China are policy questions which can only

be finally resolved bv the President.^ The questions involve ones consigned by

the Constitution and history to the President. There is no Constitutional mandate
to consult Congress as an essential procedural prerequisite before termination.

The issue is truly a political one and is subject to the restraints of the political

process. But the" process is in fact a Constitutional one. even though there are

very few actual limits on the give and take between the political branches.

Under the terms of the Mutual Defense Treaty, the President is fully within his

powers, explicit, implicit and historically acquired, in giving notice on behalf

of the U.S. of an intent to terminate the Treaty. Recognition of the PRC, as that

of any other government, is an exclusive function of the Presidency, beyond the

3 See testimony bv Frances Valeo. former Secretarv of the Senate, in "Normalization of

Relations with the People's Republic of China : Practical Implications," Subcommittee on

Asian and Paciftc Affairs, U.S. Government Printing Office, 1977, p. 114.
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reach of Congress or the Supreme Court. Consequently neither act, termination or

recognition, would be an impeachable offense.

U.S. PROTECTION OF TAIWAN

Mr. Wolff. Mr. Holbrooke, since the United States has acknowl-

edged the Chinese position tliat Taiwan is a part of China, in effect

recognizing that the Taiwan issue is an inteiTial matter with China,

on what legal basis could the United States at a future date move
militarily to protect Taiwan? Wouldn't such an American military

action be regarded by the world community, by international law, for

that matter, in fact, as an intervention into the internal affairs of

another country ?

]Mr. Holbrooke. I think the United States can and should act in

accordance with its own national interests as determined by the Presi-

dent in accordance with constitutional procedures. If that were to in-

clude the contingency you outline, Mr. Chairman, and the United

States felt it had to act, and this was done in the appropriate con-

stitutional manner, I think we should do so, regardless of other factors

that may apply.

There will always be some international opposition in some quarter

to any action that any great nation takes.

Mr. WoLi^T. I should like to have remarks of counsel at this point

as to what international law would be regarding this?

U.S. LEGAL POSITION

Mr. Marks. Mr. Chairman, I think first, you have to start with the

proposition this is a somewhat unique situation. As you kno\y, inter-

national law has a concern in general with peace and stability, and

not every activity that deals with the domestic affairs of a state is free

from any international law implications.

I think that in the unique circumstances we have here, if there were

a use of force by the People's Republic of China involving Taiwan,

and as both Secretary Armacost and Secretary Holbrooke have said,

we regard that as extremely unlikely, but nonetheless, if there were, it

would be inconsistent with an essential element of normalization and

it would also constitute a veiy serious threat to the international peace

and stability of that region of the world.

I think under those circumstances, under international law, we

would indeed be justified in responding in the manner in which Sec-

retary Holbrooke has described.

Mr. Wolff. Is not the situation in someplace like Iran analogous ?

Mr. Marks. I do not think so. With all respect, I think this situation

is unique. I don't think you can look at another country like Iran and

draw analogies to the relationship between Taiwan and the mainland.

ECONOMIC LEGAL CONCERNS

Mr. Wolff. Let's get to the economic side of this picture for a

moment.
With your permission, Mr. Secretary, I am going to ask counsel

some questions here.
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The Republic of China is the ^arantor of several billion dollars
of loans by U.S. banks, all loan agreements contemplating suit against
the Republic of China in Federal Court. There is a serious question
whether or not the courts will permit the Republic of China or Taiwan
to appear, lest appearance by an unrecognized government would be
inconsistent with foreign policy.
Now, how do we solve that ?

Mr. Marks. With all due respect, I don't believe there is a serious
question even now. In any event, upon passage of the omnibus legisla-
tion the question will be moot. The only doctrine that would affect the
ability of the people on Taiwan, the Republic of China as guarantor,
to sue or be sued in all courts would be the doctrine that an unrecog-
nized government may not be a plaintiff in our courts.
As you know, the omnibus legislation submitted by the administra-

tion specifically states that recognition as a condition with respect to
U.S. law will not be applicable in the case of Taiwan. So that there
is no question in our mind that at least after the passage of the omnibus
legislation there would be no barrier whatever to Taiwan's suing or
being sued in the courts of the United States.
Mr. Wolff. There is a serious question now as to the embassy Taiwan

maintains here, as to the rights and title to the building and grounds.
The question has been raised relative to the fact that this embassy was
owned by the prior Government, prior to the present Taiwan
Government.
Now, there are funds on deposit throughout the United States and

throughout the world. I guess, some of these funds were put on deposit
prior to the present Government of Taiwan being in existence. How
do you segregate the funds and how do you protect those funds from
being expropriated or taken over by thePeople's Republic of China?
Mr. Makks. I would like to separate out some of those questions,

if I can, Mr. Chairman.
We draw a distinction between the diplomatic properties ; namely,

Twin Oaks, the Chancery, that sort of thing, on the one hand, and
foreign exchange assets, the bank deposits, on the other. With respect
to the foreign exchange assets, the bank deposits, these are the products
of the economic development of Taiwan over the last decade.

PROTECTION FOR TAIWAN

The President has said that as part of our policy we will continue
to maintain commercial relationships between the "people on Taiwan,
and obviously you cannot do that without banking relationships. It is

our view, the State Department view, the Legal Adviser's Office view,
that the normalization of relationships with the People's Republic
of China should not and does not affect the ownership of the foreign
exchange assets presently on deposit with U.S. banks.

'

Moreover, under both the President's memorandum and under the
omnibus legislation the people on Taiwan continue to be treated as a
country, nation, state, whatever, under U.S. law. We believe that those
assets would still continue to be subject to the safeguards and protec-
tions of the Foreign Sovereignty Immunity Act, which, as you know,
bars attachment or execution except under the most narrowly defined
circumstances, which would not be present in this case.
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FUTURE PROBLEMS FORESEEN

Mr. Wolff. I get more confused as time goes on. I am sure the Amer-
ican people are confused at this point. Some of the determinations that

are being made, though they are unique, as you have indicated, bring

us back to what I said before, if you will forgive the idea of taking

us back to the "double speak."

I don't understand how we talk about it as a country in one place,

but in another place we don't talk about it as a country.

I find that is the most difficult part of it, I don't think we are going

to be in a problem today on the question of Taiwan, and the People's

Republic of China, or China, but I think down the road you are

actually creating a tremendous number of problems that must be

resolved.

We have problems in the Middle East over two words right now,
"the" and "all."

My interpretation if you just look at this, you are going to have,

unfortunately, great difficulty, sir, I believe in resolving these prob-

lems. I think the omnibus bill represents a noble desire ; I would like

to see all of the problems go away, but I think that we are taking an
"Alice in Wonderland" view of this, and just blotting out those prob-

lems and putting them off to some other day. That is the problem that

I see. I don't think that we in the Congress can afford to take that type

of risk, whether it be 1 billion people or 17 million people. I think

that is the problem that exists, the underlying problem that exists in

all of this.

I do think that there are so many things that have to be resolved. I

would ask the Secretary one final question

:

Do you anticipate that this omnibus legislation is going to cover

everything, or do you expect to come before us for additional

legislation ?

Mr. Holbrooke. In regard to authority to conduct relations with

Taiwan, as they were conducted prior to the termination of state-to-

state relations, we believe that this bill is all we are going to need.

To research this bill we canvassed every agency of the U.S. Govern-
ment, an enormously complex and time-consuming effort. Every
agency was satisfied that its relationships with Taiwan and its needs

in terms of personnel, were met.

Mr. Wolff. The only people that haven't been satisfied are the

Congress ?

Mr. Holbrooke. That is why we are here, Mr. Chairman, to satisfy

you as well. But I do not see in this bill problems in the field that you
are now addressing. I understand your concerns in regard to some of

the questions but nobody has expressed a serious problem concerning

the actual ability under this bill to continue people-to-people relations

with Taiwan.
Mr. Wolff. My time has again expired.

Mr. Mica.
people's republic of china

Mr. Mica. Thank you, Mr. Chairman. Just a few questions which I

would like to get on the record for my own information.
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After this omnibus legislation is passed, will the Congress be ap-
proached to support legislation funding for loans or programs for the
People's Republic of China ?

Mr. Holbrooke. We will be asking you over the next few years for
normal authority regarding our relationships with the People's Re-
public of China ; that is correct.

Mr. Mica. Normal authority means that you would be coming and
asking for certain credits and so on with regard to sales ?

MFN STATUS

Mr. Holbrooke. At this point, we will not do any of that because
China is not yet eligible for MFN; it is not eligible for Eximbank
credits. We have the claims assets issue lianging over our head. As time
goes by and all these matters, that I referred to in answering Mr. So-
larz's question earlier, are resolved, I would expect we would ask you
for normal authority vis-a-vis China just as we do for other countries.
Mr. Mica. Am I to understand all claim disputes will be settled

before ?

Mr. Holbrooke. It is our judgment that it is really virtually a pre-
requisite to many other aspects of commercial relations, particularly
those involving Eximbank and other things which require govern-
mental approval.
Mr. Mica. What type of trade status do you envision ? Would this

be normal trade status, or as we call it, most-favored-nation trade
status ?

Mr. Holbrooke. We are examining that question in great detail now
and are m extensive consultations with both Houses on that issue, on
how to approach it. I would hope that in time—and I can't give you
a projection as to how long that would take—we would find ways to
extend MFN to the People's Republic of China, and under the provi-
sions of the law. to other nonmarket economies.

MILITARY questions

Mr. Mica. At any time has any discussion taken place with regard
to mutual military agreements, or defense, or sales, or
Mr. Holbrooke. No.
Mr. Mica [continuing]. Cooperation?
Mr. Holbrooke. We have told the Chinese that we will not sell them

military equipment, just as we will not sell it to the Soviet Union. We
have discussed with the Chinese the establishment of normal Em-
bassies in both Peking and Washington. Those involve military at-
taches. Military attaches were not pait of the liaison office. I would
think in time, in the not too distant future, that would occur.
We also had preliminary and fonnal discussions with them over

other kinds of rather routine liaison. For example, our National De-
fense University, which travels around the ^\orld, might in time make
a field trip to China, We would eventually assume we would see in
a routine way Chinese military personnel visiting the States in just
the way that personnel from almost every other country in the world,
certainly almost every one we have diplomatic relations with does.
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But none of the more high-level issues with strategic implications,

which I assume are the real points of your question, have been
discussed.

Mr. Mica. They have not been discussed ?

Mr. Holbrooke. No, sir.

PRC PUBLIC opinion

Mr. Mica. Let me ask you this. It was mentioned earlier the situation

in Iran and further mentioned it was not at all analogous. Your com-
ment was made that we have dealt with the leaders of the Government
of the People's Republic of China. Has an assessment been made of

the general sentiment, if possible, of the people? I give as an ex-

ample, wo had all the assurances in the world from the Shah and the

government leaders of continued support and cooperation and con-

tinuance of the Government in Iran, but it wasn't the sentiment and
it is obvious it was not the sentiment of a great majority of the people

in Iran to continue under a goal that was set for it.

Has there been any assessment made as to whether or not the Gov-
ernment does in fact have any kind of support from the general popula-

tion, or do we care ?

Mr. Holbrooke. Very, very limited. Our sources of information are

very limited. It is a country of 900 million people, and the official

American presence is limited to something like 30 or 40. We had very

constrained contacts prior to normalization.

What is very significant, getting back again to Mr. Solarz' ques-

tion, is the rapid expansion of contacts with the Chinese people which
has been allowed us in the 2 months since normalization. We have now
agreed to establish consulates in Shanghai and Canton. This will for

the first time give us a permanent presence in those two cities, with

greater access to the people, the views of the people of China.

Having said that, our information is very limited. What informa-

tion has been available, however, has shown that every Chinese who
comes in contact with Americans, either businessmen, journalists, or

American officials in recent weeks, in Peking, Shanghai, and Canton,

has been absolutely euphoric over the decision. They view it as an

historic event in their lives and they all see it as a significant and favor-

able augury.
Mr. Mica. Where do you get the information that all of the Chinese

are euphoric ?

Mr. Holbrooke. I said the ones we have been in contact with. I want
to stress that.

Mr. Mica. Through the State Department ?

Mr. Holbrooke. Your colleagues who were in China at the time of

normalization, I think, would make similar comments. Journalists,

delegations that have visited, have all remarked on the tremendous

warmth of the Chinese people toward Americans since the announce-

ment, and if you put it all together, you have a very perceptible and
measurable improvement in the attitudes toward the United States by

the Chinese with whom we and other Americans have been in contact.

You are talking about a country of 1 billion people. The number of

Chinese who have been in contact with Americans in the last 8 weeks
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number in the few thousands. So it is not what I would call a huge
data base, and it is almost entirely in the cities, and it is still quite con-

trolled, but against the previous form of relationships, the warmth has
been perceptibly greater and very encouraging.

TAIWAN PUBLIC OPINION

Mr. Mica. Wliat about the same with regard to the people on
Taiwan ?

Mr. Holbrooke. The people on Taiwan have tended to take Ameri-
cans aside and say in effect to them, we still like Americans but we
aren't very happy with your Government. I think that would be a

gentle way of putting the reaction that we have heard.
Mr. Mica. I might say one of the reasons I questioned some of the

comments we are getting about reactions is the experience we had.

Mr. Christopher, I believe, was here last week, here before the full

committee, and he said there was worldwide support of our actions

with regard to normalization in the handling of Taiwan, but this full

committee had the European Parliament here, within the last 10 days,

and members I discussed this with, a half dozen members, and every-

one that I discussed it with said that they were very concerned, and
the feeling in Europe was very disconcerting with the way we handled
this situation, that in fact the comment was made to me, that it points

out that Taiwan didn't do anything to incur our disfavor and we dis-

regard them and, therefore, we can't trust Americans. It concerns me.
Mr. Holbrooke. Every man or woman you talk to from the Euro-

pean Parliament is a citizen of a nation which had long since done
what we did. I am not clear from your statement whether they were
objecting to what we did or to the way we did it or when we did it.

The statements, however, from leaders around the world, with certain

notable exceptions, have been very positive.

Mr. Mica. I don't think, at least in the discussions that I had, there

is much objection with moving forward to recognizing China, I tliink

the great concern in the Congress, in my opinion, is with regard to

how it was handled and how we handled it with Taiwan.
Mr. Wolff. Mr. Findley is not a member of this subcommittee but a

member of the full committee.

U.S. obligations to TAIWAN IN FUTURE

Mr. Findley. Thank you, Mr. Chairman.
Mr. Secretary, the clock has begun to run on the termination of the

Mutual Defense Treaty. I don't need this answer at the present time,

but I hope before our markup Friday we could have the opinion of the

Legal Adviser as to whether the Mutual Defense Treaty would obli-

gate the United States to act in the event of rebellion on Taiwan, or
guerrilla action. It is somewhat ambiguous, it says recognizes armed
attack directed against the territory—directed. Would guerrilla action

or rebellion be in that realm or not? Perhaps you would like to com-
ment now ?

Mr. Holbrooke. You are talking about in the remainder of calendar
1979?
Mr. Findley. That is correct.
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Mr. Holbrooke. I think it would be easy just to say no, it would not

require, and that is my instinctive reaction, Mr, Findley. However,
there is always the possibility that guerrillas might in a very hypo-
thetical sense be viewed as externally directed or externally infil-

trated, and under that contingency one would have to examine whether
the treaty applied,

Mr. Findley. Thank you.

Mr. Holbrooke, The treaty was not intended nor does it cover, most
of the things I would infer from your question,

Mr. Findley. My conceit over policy statements by the Congress,

which become law, relates not to the immediate period, this year, that

is about to elapse, nor during the Presidency of Jimmy Carter. I don't

see any inclination on his part to use military force in an adventurous
way in regard to Taiwan, but if House Joint Resolution 167 does be-

come a statute in some form or another, it presumably would still re-

main as the stated policy of the United States at the expiration of this

1-year period that is now about to elapse.

In regard to that, as I understand your words, you said that you
found nothing inconsistent in this resolution with the process of nor-

malization. You would welcome the opportunity, if this committee
deemed it desirable, to have something of this sort in the statute, and
that you would be glad to work with them along these lines, as I recall

your words.
Does the President find useful a statement of policy which would

authorize him to act with or without armed forces to defend Taiwan ?

Mr. Holbrooke. Does he find it useful ?

Mr. Wolff. Would you repeat that ?

NEED FOR CONGRESSIONAL ACTION

Mr. Findley. Does the President find it desirable for the Congress
to enact a resolution or bill which would authorize him to use U.S,
Armed Forces, or to otherwise act, to defend the peace of Taiwan?
Mr, Holbrooke, The President has stated that he believes that on

the basis of the negotiations and discussions between us and the Chinese
such legislation is not necessary,
Mr, Findley. May I conclude, then, he doesn't deem it desirable ?

Mr. Holbrooke. I would prefer to stick to my statement, Mr. Find-
ley, because I have a certain feeling that the Congress does wish to
make its views known on this point. If that is the case, our greatest
concern is that this be expressed in a way that is not inconsistent with
the facts of normalization. So that is our primary concern at this
point.

Mr. Findley, Several things strike me rather dramatically about
House Joint Resolution 167. One is the absence of any phrase such as
appeared in the war powers resolution—I don't recall the exact
words—but to the effect that nothing in this legislation can be con-
strued as granting to the President authority that he would not have
in the absence of this.

I don't see that in this legislation nor do I see any limitation as to
the form of action which may occur.
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HOUSE JOINT RESOLUTION 167 INTENTIONS

Mr. Wolff. If the gentleman would yield at this point, it is quite

obvious the gentleman hasn't read the whole resolution. It says the

President has to act within the constitutional process, which takes into

consideration all of the past legislation and takes into consideration
the very fine work that the genleman did on the war powers legislation

as a sponsor of that resolution.

So, therefore, the limitations are very clearly within the resolution,

the President cannot act out of scope of the authority that has already
been granted to him. It grants no new authority to the President.

I spoke to the President about this. If the President thought this

exceeded the authority which he now has and was inimical to the very
basic process of normalization, as he understands it, with the Chinese,
he would oppose it. He has indicated that he does not oppose this legis-

lation, he does not think it is necessary, and contrary to the fact that
the gentlemen would like to put words in the mouth of the Assistant
Secretary of State, it is not a question that he does not desire it.

Mr. FiNDLEY. Mr. Secretary, section 2 of this resolution declares it

is the policy of the United States to act. Now, the form of action is

left open—"To meet any danger to the peace of Taiwan." I am skip-
ping phrases, but those are

Mr. Wolff. Would the gentleman yield further?
Mr. FiNDLEY. May I finish one sentence ?

Mr. Wolff. You didn't finish the sentence. That is the part you are
deleting there and taking things out of context.

Mr. FiNDLEY. You have before you the full text of the resolution,

the key words.
Mr. Wolff. Since this is a meeting of this subcommittee, the gentle-

man was being granted the opportunity of questioning the witness, he
will abide by the rules of the committee. The Chair's ruling on this at
th"s point is that the entire statement be read and not taken out of
context. That is part of the problem the gentleman has raised before.

Mr. FiNDLFY. That is an extraordinary ruling of the Chair but I
have no desire

Mr. Wolff. As long as I sit in the Chair that is the ruling of the
Chair. If the gentleman doesn't like it

Mr. FixDLEY. When vou appear before subcommittees, I am sure you
will be allowed a considerable latitude.

The language in section 2 reads, "The Congress finds and declares
it is the policy of the United States to act in accordance with constitu-
tional processes and procedures established by law to meet any danger
described under section 1, arid otherwise to safeguard the interests,

concerns, expectations of the United States."
Of course, section 1 then relates to any danger to the peace, pros-

perity, and welfare of Taiwan.
Mr. Wolff. The Chair must nile again that the gentleman is read-

ing out of context. It does not sav the peace and welfare or the pros-
perity of Taiwan ; it states specifically to the interests, concerns, and
expectations of the United States, not in the peace, prosperity, and
welfare of Taiwan.
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Mr. FixDLEY. Mr. Chairman, the paraplirase I made is an accurate
reflection of the eti'ect of the languag-e, but I am ghid to have him
read the full sentence into tlie record.

president's destrf-s sought

My question, ^Ir. Secretary : Would it not be preferable for the reso-
lution to require instead that the President reconnnend an appropriate
course of action to the Congress in the event tliat he saw a threat to
the peace of Taiwan, and then the Congress could act upon the recom-
mendation by constitutional process?
Mr. Holbrooke. Mr. Findley, I don't mean to evade your question

but we are dealing in an area of such nuances I Avould want to reserve
judgment until I saw actual language. I do not at this point, reading-
sections 1 and 2 of the resolution—I do not see any significant dif-
ference between what you Avere saying in the outline you have just

put forward, and what is referred to here.

Mr, FiXDLEY, Section 1 does direct the President to inform the Con-
gress of any danger and so on. My suggestion as an amendment to
section 2 would be that the President also be directed to make recom-
mendations to the Congress in the event that he did see a danger to
the peace of Taiwan ; i-ecommend an appropriate course of action, if

he deemed such to be desirable, instead of stating as policy that the
United States shall act to meet any dangers and so on.

NO REQUIRED ACTIONS

Mr. Holbrooke. Once again, Mr. Findley, I am not clear in the
absence of specific language what the significance of the dift'erence

that you mention would mean, but it does seem to me that section 2 as

now written provides a clear process for action which involves the

Congress and follows the law and the Constitution and at the same
time does not put us in a situation in which automaticity is required.

I think automaticity is something neither

Mr. Findley. Does not require automaticity ?

Mr. Holbrooke. I think automaticity would be something neither

branch I hope would look on as necessary.

Mr. Wolff. The gentleman's time has expired.

Mr. Findley. Could I have 30 seconds?
Mr. Wolff. Yes

;
go ahead.

Mr. Findley. Mr. Secretary, even though it does not require auto-

maticity, the existence of this language surely would be viewed by an
adventurous President as strengthening a course of military action if

iie had the will to pursue that course of action,

Mr, Holbrooke. I do believe the question of the actions of what
you term an ''adventurous President"' must be viewed only in the con-

text of overall legislative-executive branch relations. At whatever

future time, that clearly is not going to happen under the administra-

tion of President Carter; and as Chairman Wolff has said, the war
powers bill plus, I think, a very important history going back to

August 1964, in this issue, should preclude that.

Mr. Findley, We have to look to the future with great caution.
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Mr. Holbrooke. I would like to say in closing, if I might, Mr.
Chairman, that I think the caveats taken here are reasonable ones
and ones which I hope will be reflected by other people, too.

Mr. Wolff. I just might read back to you, the gentleman from
Illinois, the statement he made on October 12, 1973, when he said in

the war powers debate

:

I think it is a well-established principle of law and constitutional procedures
that the concurrence of Congress is required in order to settle the legality of any
question of public policy, whether it relates to the introduction of military forces
or otherwise.

Mr. FiNDLEY. A very sound statement.

Mr. Wolff. I also think it is a very sound statement. I wish the

gentleman would review it once again.

Mr. Solarz.

BOYCOTT PROVISIONS

Mr. SoLARz. Mr. Chainnan, I think that when I start attending
hearings where the witnesses refer to the previous statements of the

chairman, and the chairman refers to the previous statement 5 years

ago of the other members of the committee, that I may have been

around too long. I just hope that in the same way that we would like

the problem of Taiwan to be resolved by agreement on the part of

Chinese on both sides of the Taiwan Strait, we can come out of this

committee with a resolution which is acceptable to members on both

sides of the political strait which divides this committee.

I have a couple of questions I would like to ask the Secretary.

I would like to clarify your position with respect to the applica-

bility of existing antiboycott legislation to Taiwan.
Is it your testimony that the amendments to the Export Admin-

istration Act that were adopted 2 years ago prohibiting American
citizens and corporations from cooperating Avith secondary and terti-

ary boycotts by foreign countries against other foreign countries,

which are not themselves an objective of an American boycott, would
be applicable to any effort in the future on the part of the People's Re-

public of China to impose secondary or tertiary boycotts on American
citizens and corporations with respect to their trade with Taiwan?
Mr. Holbrooke. My answer is yes, and it would be a much clearer

and unequivocal answer if the omnibus bill passes. But the answer

is yes.

Mr. SoLARz. We are going to take a close look at that existing legisla-

tion. If there Avas any doubt whatsoever about that, I assume in prin-

ciple you wouldn't object to an explicit reference in the omnibus
legislation to the relevant language of the Export Administration Act
making it clear that it did apply ?.

Mr. Marks. Let me say I think the way to deal with that, if you had
the slightest doubt, would be to do it in the legislative history rather

than the langiiage of the statute. The reason I say that is, obviously,

there are a great many statutes which could raise a similar doubt, if

you found one there, aiid if you do one and not the rest, you are making
implications about the rest," and if you do all of them, we have an un-

manageable bill.

assurances needed in bill

Mr. SoL.VRz. First of all, we could put language in the committee re-

port making it clear that any explicit reference to the antiboycott
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provision of the Export Administration Act did not mean to suggest
that other Jiiore ambitious provisions of the law were not applicable

also. This is a ]:)articnlar problem and I think it is important for us

to have some assurances that American firms would not be able to

participate in the secondary or tertiary boycott of Taiwan without
violating the law.

You may be right, and no such reference is needed, but it is a deli-

cate point and
Mr. Marks. ISIaybe we can work with the staif on that.

Mr. SoLARz. I would hope if it turns out there is any real ambiguity,
you wouldn't object to an explicit reference.

SUGGESTED ANTIBOYCOTT AMENDMENT

I have some language here which some of us thought might be added
to the language of the Kennedy-Woltf-Cranston-Solarz-et al. resolu-

tion. I wonder. Secretary Holbrooke, if you could let us know whether
in your judgment this language would be incompati])le with normal-
ization, not necessarily whether you think its inclusion is desirable,

but whether ipso facto its inclusion would obstruct the normalization
process ?

On page 2 of the resolution, it says, "Whereas the United States"

—

well—the last whereas clause, where it says : "Whereas the United
States recognizes an armed attack directed against Taiwan would rep-

resent a danger to the stability and peace of the area"—would you
have a problem with the inclusion of the language whereas the United
States recognizes an armed attack directed against Taiwan, now the

language—quote "Or any etfort to prevent Taiwan by military force

from engaging in trade with the people of other nations." Would the

inclusion of that reference create a problem ?

Mr. Holbrooke. Mr. Solarz, I would really prefer to study the lan-

guage carefully and continue the discussion wntli you outside the hear-

ing, because 1 really would want to examine it carefully. You are

asking questions with very long-term implications and I would feel

uncomfortable trying to make a judgment off the basis of a tirst or

second reading.

Mr. SoLARz. What I am trying to get across here, I was under the im-

pression you didn't have a pi'oblem with it in terms of its implications

for normalization of some references in the resolution indicating we
are opposed not only to an armed attack against Taiwan but to in

effect the blockade against Taiwan ?

Mr. Holbrooke. That concept does not cause me a problem as long-

as it is phrased in a way—I hesitate to give you a quick response—as

long as it is phrased in a way that is not inconsistent with the agree-

ments with the People's Kepublic of China.

defensive arms

Mr. SoLARz. Mr. Secretary, in section 2 of the resolving clause, would
,>ou have any problem in principle where w^e say the Congress fincls

it is the policy of the United States to act in accordance with consti-

tutional process and procedures established by law to meet any danger

describee! under section 1, adding the following phrase, "including but
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not necessarily limited to the provision of arms of a defensive
f'haracter."

Mr. Holbrooke. I am not authorized to speak for the administration
on language changes across the board at this point, Mr. Solarz, but
I think the intent there sounds to me to be consistent with the previ-

ously stressed statement by the President and Secretai*y of State, the
Secretary of Defense, and others.

Mr. Solarz. Just two more questions. Mr. Secretary, you indicated
in response to a question by Mr. Mica that with notable exceptions all

the other countries in the world were remarkably enthusiastic about
normalization. \Vliat were the notable exceptions?
Mr. Holbrooke. I think Taiwan was a notable exception.

[Laughter.]

Mr. Solarz. Were there any other notable exceptions?

ISRAELI CONCERNS

Mr. Hoi^ROOKE. I regret to say thei'e are some negative expressions

on the action coming from Israel, which I find per-sonally very distress-

ing, because I think they are based on a misconception and mispercep-
tion of the relationships which I do not believe exist between the two
issues. I also think, as Mr. INlica did correctly indicate, within individ-

ual countries there were people who had some concerns, but I was
particularly struck by the positive statements from Korea, Japan, and
Australia, countries which had all in the past expressed

Mr. Solarz. From government spokesmen themselves?
Mr. Holbrooke. No official criticisms.

Mr. S0L.VRZ. Other than Israel and Taiwan and presumably the

Soviet Union, did they express negative noises?

Mr. Holbrooke. No ; they did not. I think there may have been some
concern and reserve expressed in Saudi Arabia.
Mr. Solarz. South Korea ?

positive reactions

Mr. Holbrooke. No; that was a very significant area of positive

statement. South Korea, Japan, and Australia, three countries which
had long urged caution and going slow, Mr. Solarz, all were extremely

pleased with the timing and the way it was done and I consider that

is very important.
Mr. Solarz. My last question has to do with this article that came

out a few days ago indicating in the course of the negotiations we
apparently neglected at any point to ask the Chinese for some formal

assurances that they would not use force to resolve problems, and I

frankly was somewhat surprised we had neglected to do that. Was
that article accurate and, if so, why did we refrain in asking that ?

NO EXPLICIT pledge SOUGHT

Mr. Holbrooke. We did not neglect to ask them. We believe from

the outset that the question of peaceful settlement of the Tai^yan issue

was central. We also believed we could not get, it was impossible, and

unwise to seek an explicit statement of nonuse of force in regard to

matters which were at the same time explicitly recognized as an inter-

nal Chinese affair.
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We made absolutely clear to the Chinese we could not proceed if

they were to contradict us or act or behave or say anjrthing which
appeared to lessen the chances of peaceful settlement. So, I think there

has been a slight misimpression created on this issue.

Mr. SoLuVRz. I don't want to take up more time; I will debate the

issue elsewhere, but I appreciate your yielding me a few extra minutes.

Mr. Wolff. Mr. Pritchard.

MFN REQUIREMENTS AND SOVIET RESPONSE

Mr. Pritchard. One question, Mr. Secretary.

You are hoping that we will be able to get most-favored-nation

status for People's Republic of China, are you not?

Mr, Holbrooke. Ultimately
;
yes, sir.

Mr. Pritchard. When you say ultimately, you think that is going

to take some time?
Mr. Holbrooke. I think there are certain prior steps which are

required involving a law, and involving the claims assets issue, and in-

volving perhaps the question of treatment of other nonmarket econo-

mies in regard to the same issue.

Mr. Pritchard. Would you think it wise if we were to give this

status to China and not at the same time give it to Russia ?

Mr. Holbrooke. I think that is a very difficult question,

Mr. Pritchard, and one which is very much at the center of the reason

that I do not give you an absolutely clearcut answer. We are in the

process of intensive consultations with both Houses of Congress on

that issue, and we are also, of course, examining the law, the Jackson-

Vanik amendment, very carefully, to see how it applies to each of the

two countries.

Mr. Pritchard. It w^ould seem to me, Mr. Secretary, that you want
to be evenhanded.
Mr. Holbrooke. I know your comment and I will relay that to the

Secretary of State because I think he is interested in the views of as

many Members of Congress as wish to exi)ress them on this point.

Mr. Pritchard. I have no further questions.

DENG QUOTED ON TAIWAN

Mr. Wolff. I just would like to make note on the questions that

have been going back and forth here, relative to the peaceful settle-

ment, that T think one of the most significant statements that was made
by Vice Premier Deng was the statement that he made to our delega-

tion, back in July. During our meeting in Peking, he noted the fact

that they had had cooperation between the Kuomintang and the Chi-

nese Connnunist Party twice before. The one point that Deng made

at that time, which gave all of us hope that there could be a final

solution to this problem, was the statement that he made that
:
"We

have often said to the Americans in our effort to settle the Taiwan issue

and reunify the motherland, we will respect realities and we can be

flexible in "the matter of settlement.'" I think this was a significant

statement.
Mr. Holbrooke. Mr. Chairman, may I second your comment and

add to it the fact, which we have already communicated to you in a

letter, I believe, that in the very critical ineeting on September 9, be-
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tween President Carter and the Chinese Ambassador in Washing-
ton, when the President made reference to the importance of the
peaceful settlement issue, Ambassador Chai specifically drew our atten-
tion to that particular colloquy between Deng Xiaoping and yourself
as being of particular significance.

This, of course, sent us all back to our files to study, and we well
understood.
Mr. Wolff. It gave you the opportunity to read what we had sent

over to you previously, when we consulted with you ?

Mr. Holbrooke. That is correct. [Laughter.]

U.S. USE OF FORCE

Mr. Mica. If I may just for personal information ask if we can get

a comment from you or possibly a followup later in writing. This
issue that has been raised by my colleague, Mr. Findley, keeps coming
up, and I thought it was put to rest once already ; maybe I misunder-
stood this.

That the President said when we met with him, Mr. Chairman, that
with or without this resolution, there are specific steps that he must
take with regard to the declaration of war, or commitment of troops,

and that this resolution had no bearing on those steps. Is that correct

or not?
Mr. Holbrooke. Any use of American forces must be done in ac-

cordance with the law and the Constitution.
Mr. Mica. Does this resolution in any way change that ?

Mr. Holbrooke. This resolution is subject to the war powers bill,

and there is just no question about that.

Mr. Mica. I am glad it is in the record.

Mr. Wolff. I am happy that j^ou understand that. I am sorry Mr.
Findley is not here so he could miderstand it.

Mr. Mica. Thank you.
Mr. Wolff. If there are no further questions, we thank you very

much for coming before us. You certainly have cleared up a lot of

questions that we had.
I must say that the Congress, I think, is virtually unanimous in

looking toward further steps in the normalization process with the

People's Republic of China, and that it is in the interest of all to

proceed at as rapid a pace as possible. Notwithstanding that fact,

however, you, I am sure, are mindful of the concerns of the Congress
regarding not the question of Taiwan, but the 17 million people who
reside there.

Mr. Holbrooke. We share those concerns, Mr. Chairman.
Mr. Wolff. Thank you very much. The subcommittee stands

adjourned.
[Whereupon, at 4 :4.5 p.m., the subcommittee was adjourned, subject

to the call of the Chair.]



IMPLEMENTATION OF TAIWAN RELATIONS ACT:

ISSUES AND CONCERNS

THURSDAY, FEBRUARY 15, 1979

House of Represextatives,

Committee ox Foreign Affairs,

Subcommittee ox Asian and Pacific Affairs,
Washington^ D.G.

The subconimittee met at 1 pan. in room 2172, Rayburn House Office

Building, Hon. Lester L. Wolff (chairman of the subcommittee) pre-

siding.

Mr. Wolff. Good aft^nnioon. Thank you for attending.

Today is the second day of our scheduled series of hearings on U.S.

China policy, what it is, how we arrived at this point, and where we
go from here.

Yesterday we heard from the administration, with the testimony of

Hon. Richard Holbrooke, Assistant Secretary of State for East Asia;

and Michael Armacost, Deputy Assistant Secretary for Defense for

East Asia.

Our focus then, as now, was on the administration's requested "om-

nibus l)ili;' H.R. 1614, to facilitate a continued U.S. relationship with

the people of Taiwan ; and on the Kennedy-Wolff bill. House Joint

Resolution 167, which would mandate a continued U.S. interest in the

security of Taiwan.
Today we are pleased to welcome as witnesses before the subcom-

mittee Hon. Jim Leach, who will intr-oduce the following witness.

Dr. Peng Ming-Min, a former adviser to the Nationalist Chinese dele-

gation to the United Nations; a distinguished scholar at Taiwan Uni-

versity, the University of Michigan, and Wright State University;

and who is presently the director of the Taiwanese-American Society.

At 2 p.m., we are scheduled to hear from Winston Lord, now presi-

dent of the Council on Foreign Relations, and the former Chief of the

Policy Planning Staff at the Department of State under Dr. Kissinger

during the time of the opening to China in 1972.

Following that, we are scheduled to hear from Hon. AValter P.

McConaughy, former U.S. Ambassador to Taiwan from 1966 to 1974.

At 4:30 this afternoon, we had been scheduled to hear from Adm.
Noel Gayler, former Commander in Chief of the Pacific Fleet, to

discuss a"study that he has recently completed on the strategic situation

in the region. But due to the inclement weather, I do not think the sub-

committee will stay in session until that hour. So, without objection,

we will include Admiral Gayler's statement in the record, with our

sincere thanks for his efforts on our behalf.

(63)
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ADMINISTRATION VIEWS ON HOUSE JOINT RESOLTJITON 167

Before we begin, I should note that at yesterday's hearing, Secretary
Holbrooke indicated that while the administration still considers

House Joint Resolution 167 on Taiwan's security to be unnecessary,

the administration is ready to work with the Congress in developing
language which does not contradict with what has already been agreed
to as the normalization formula.
We had hoped today to hear from Mr. Robert Parker of the xVmeri-

can Chamber of Commerce in Taipei. Unfortunately, Mr. Parker had
to return to Taipei on l)usiness. Jlowever, he has submitted a formal
statement for the record, and without objection it will appear in the

record following the testimony of our colleague from Iowa and Dr.
Pont;'.

We are also in receipt of a letter from the distinguished sinologist,

John K. Fairbank of Harvard. Professor Fairbank strongly endorses

the normalization decision, and without objection, his letter will be

placed in the record at this point.

[The letter referred to follows :]

Harvard University,
Cambridge, Mass., February I4, 1979.

Hon. Lester L. Wolff,
Asian Subcommittee, Foreign Affairs Committee, U.S. House of Representatives,

Washington, D.C.

Dear Mr. Wolff : The historic importance of the current discussion of China
policy leads me to offer some points that seem under-represented, even unknown,
among otherwise well-informed citizens.

1. The growing nationalism among one billion Chinese is the biggest political

force in Asia. It focuses on national unity expressed as "One China." This senti-

ment is so universal that Chiang Kai-shek and Mao Tse-tung agreed on it. Ameri-
can policy should not confront or deny it.

2. Thus the issue over Taiwan has not been independence (unity or disunity).

The issue has been which party should rule the-One China. For thirty years we
supported the defeated claimant. Gradually the rest of the world accepted the

Chinese Communist Party's victory of 19^9. The Kuomintang on Taiwan never

asked us to support Taiwan's independence. They wanted us to support their

claim still to be the one and only China. They refused to discuss alternatives

such as we have now worked out for them.
3. Fortunately, we have now got the best possible solution for Taiwan, far

better than most of us in the China field had dared hope for. The key is the Ameri-

can determination to keep Taiwan supplied with defensive arms, which Peking

tacitly accepted during the negotiations and cannot now prevent in any case.

Behind this lies the one great fact about Taiwan as a province of China—it

is the only province completely surrounded by water and therefore susceptible

(more than Vietnam or even South Korea) to our naval influence.

In sum, since Peking now has latent sovereignty, we need not confront Chinese

nationalism. Since Taiwan will be defensible, we have not "abandoned" it.

This will go down in the history books as a great diplomatic achievement.

Sincerely,
John K. Fairbank,

Francis Lee Higginson Professor of History, Emeritus.

Mr. Wolff. I would like to take the opportunity at this moment,

before I ask our witnesses to testify, to say a word about a very

dear friend. Ambassador Dubs who was killed recently in

Afghanistan.
TRIBUTE TO ADOLPH DUBS

Spike Dubs was a dedicated public servant. He traveled with this

committee to various areas of the world when he was the Deputy
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Assistant Secretary of State for the Near East and South Asian Af-
fairs. I think his death at the hand of the people there in Afghanistan
is evidence of a very grievous situation throughout the world, where
terror takes the place of law, and becomes the modus vivendi of people
to achieve their desires.

I think it is a great tragedy for the world that we continue to allow
this kind of wanton terror to prevail over authority and over the
normal processes which exist for the achieving of various political

aims.
This committee would like to otfer the members of this committee

the opportunity of joining in a small tribute to the memory of Spike
Dubs, a friend of this subconnnittee, and a dear jjersonal friend to

uiany of us. 1 would like, without objection, that a letter of condo-
lence be sent to his widow.
Mr. Pritchard. I would join in that, Mr. Chairman.
Mr. Wolff. Thank you.
We will follow on now to the business at hand, and extend a welcome

to our colleague, Jim Leach, whom we met in Bangkok on our last trip.

I would like to say that the committee welcomes the opportunity of

having you appear before us. Will you please proceed.

STATEMENT OF HON. JIM LEACH, A REPRESENTATIVE IN

CONGRESS FROM THE STATE OF IOWA

Mr. Leach. Before beginning, I would like to add my expression

and approval to what you have just said about Mr. Dubs. Having
served in the U.S. Foreign Service, in fact, having worked briefly

under Mr. Dubs at the Soviet desk, I can attest firsthand to the enor-

mous respect with which he was held and the fine manner in which
his work was always handled, and the reputation that he established

in the Department of State.

His death is very tragic. He symbolized probably the best of the

United States Foreign Service.

I would also like to note that having participated in the press con-

ference with the chairman in Bangkok, I am certainly impressed by
the high regard with which he is held in many parts of the world,

outside the realm of this Congress.
Mr. Wolff. There are some places which do not hold me in such

high regard.
Mr. Leach. In any event, Mr. Chairman, I would like at the outset

to express my support for the President's decision to normalize our

relations with the People's Republic of China. Recognition, after all,

does not imply approval of a system of government. It only implies a

realistic assessment of who controls what within a given political

jurisdiction. In the case of mainland China, clearly the government of

iPeking effectively controls the apparatus of political decisionmaking

for 950 million people.

For almost three decades our government has refused to come to

grips with the reality of Communist authority in Peking. The abrupt

decision to recognize the People's Republic represents a traumatic

change in direction for American policy and has produced understand-

able anxiety among the people of Taiwan. As we move forward with

legislation to institutionalize our relationship with Taiwan, it is there-
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fore important to insure that any actions taken at this time are fully

consistent not only with American national interests but with the

interests of the people of his frao;ile island. In this regard, I would
like to comment briefly on certain aspects of the situation on Taiwan
which I believe have not received sufficient notice.

In my judgment, the debate on normalizing relations with the Gov-
ernment in Peking should occasion serious reconsideration of the

support we have generated over the past 30 years to the less than

democratic Nationalist Government of Taiwan. As this subcommittee

knows, the population of Taiwan consists of two major elements : the

native Taiwanese who constitute approximately 85 percent of the

island's inhabitants, and those mainland Chinese who fled with Chiang
Kai-shek to Taiwan who, along with their descendants, comprise the

other approximately 15 percent. Yet today, the Xationalist^ Govern-

ment consists almost exclusively of members of Chiang Kai-shek's

party, the Kuomintang. There is little opportunity for participation

by native Taiwanese in national elections. The majority of seats in

the National Assembly are held by individuals who theoretically rep-

resent the 35 provinces of China, only one of which is Taiwan. They

were elected from their respective provinces 30 years ago when the

Nationalist Government still exercised broad control over the main-

land. This anachronistic arrangement adds up to stark underrepre-

sentation for the people of Taiwan—even though the island now rep-

resents the total extent of Nationalist control. Since elections cannot

be held in the 34 mainland provinces, the Nationalist Government

maintains that those who were elected 30 years ago from these

provinces (some of whom today reside abroad) have lifetime rights

to their seats. This aged minority of former mainlanders therefore

controls the legislative branch of the Nationalist Government.

Perhaps this situation would be more palatable if the Nationalist

Government were benign and passive in nature. But in fact, it is a

harshly repressive regime which for years has denied the majority of

people on the island the most fundamental human freedoms. Beyond

that, police state tactics have been an accepted fact of life ever since

martial law was declared in 1948 purportedly for a temporary period

to be in effect "during the period of Communist rebellions." The

martial law declaration is still in effect today and it has been reliably

reported that there is frequently resort to secret arrests and secret

trials as a means of dealing with political dissidents. Amnesty Inter-

national reports that torture has been employed to gain ''confessions

and the same organization states that "violations of human rights

have been the prevailing practice in Taiwan." Indeed, for the past

30 years we have looked the other way when evidence of such re-

pressive tactics has surfaced—preferring as a matter of expediency

to place a higher value on Taiwan's status as an ally than on the

fundamental rights of its citizens. Finally, the widely respected Free-

dom House annually publishes a Comparative Survey of Freedom

which ranks nations worldwide on the degree of freedom, using a

scale of 1 to 7—with the higher numbers indicating increasing de-

crees of repression. In its ratings published this month, Taiwan re-

ceived a 5 (political rights) and a 4 (civil liberties) rating while the

People's Eepublic of China registered 6-6 on the Freedom House scale.

This is compared to a 1-1 rating for the United States. Taiwan s rat-
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iiig reflects a narowly controlled political system and is hardly im-

pressive in its contrast with the People's Republic of China. While
basic political freedom and certainly economic opportunity are

o^reater on Taiwan than the mainland, it can only be described as

tragic that Taiwan hasn't adopted policies which would put it at the

forefront of democratic expression.

PEOPLE WITHOUT A COUNTRY

It strikes me that we have in Taiwan, at this point in history, some-

thing resembling a people without a country and a Government lack-

ing a legitimatizing basis of authority. Generally speaking, legitimacy

derives from either historical claim or consent of the governed. There

is a distinction between a Government in exile and a Government
claiming to represent the political aspirations of the Taiwanese people.

U.S. recognition of the PRC implies our assessment that the civil war
in China is over. The Nationalist claim to the mainland would appear

fictional and its basis of consent on the island lacking democratic

test. Accordingly, in considering the legislation which will establish

new unofficial ties with the Taiwanese people, I would urge the mem-
bers of this subcommittee to include language which will encourage

the Nationalist Chinese authorities in Taiwan to come to terms with

political reality themselves and to begin good-faith efl'orts to establish

a new basis of legitimacy resting on the consent of the government and

to permit full establishment of constitutional liberties such as freedom

of the press, freedom of expression, and the right to assemble. If we,

as Americans, are truly sincere in our eti'orts to mold a new policy

toward Taiwan, grounded in truth and reality, this is the least we
can do on behalf of a peaceful normalization of internal relations

between the majority of native Taiwanese and the minority of

Chinese from the mainland.

Just as it should be made clear to the PRC that the United States

will not lightly countenance the use of force against Taiwan, it should

be made clear to the Nationalist Government that the United States

does not easily condone the sutiocation of basic individual freedoms

on Taiwan. Accordingly, I would like to suggest inclusion of the

following language in the legislation before the committee (H.R.

1614).
SUGGESTED AMENDMENT

On page 2, line 25, insert the following : "In carrying out its ac-

tivities, a primary responsibility of the Institute shall be to monitor

closely the functioning of democratic processes on Taiwan for the

purpose of encouraging the establishment of such fundamental rights

as free general elections, freedom of assembly, speech, press, and

religion."'

Mr. Wolff. Excuse me, Mr. Leach, you are talking about page 2.

Are we talking about the omnibus legislation, or are we talking

about • 1 ,-

Mr. Leach. Yes; we are talking about the basic, specific legislation.

Mr. Wolff. That is the omnibus legislation.

Mr. Leach. Regarding this language, I should like to stress that

any effort on our part to encourage greater freedom and self-represen-

tation on Taiwan does not necessarily conflict with the administration's
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recent commitments to the PRC. On several occasions, Vice Premier
Deng Xiaoping has expressed his willingness to accept Taiwan's
own social and economic system as well as Armed Forces. But what-
ever steps are taken to resolve the international status of Taiwan, it

should be understood hy all sides that the future of the Taiwanese
people ought to be decided by those representing the majority of

the people on the island, not by a Government unwilling to open
its doors to full popular participation. In addition, it would be my
hope that in any legislation dealing with the legitimate security needs
of the Taiwanese people, a strong sense of the Congress should be
established that the U.S. Government not transfer any weapons.,

such as riot control equipment, which are of a nature that appear
primarily oriented to maintaining internal order as opposed to external
securit}^

Unfortunately, the timing of President Carter's December 15 an-

nouncement regarding normalization of relations with the PRC had
unsuspected implications for the domestic political situation on Tai-

wan. Within hours of the President's announcement, the Nationalist

Government seized upon the normalization action as a pretext to in-

definitely postpone local elections which had been scheduled for Decem-
ber 22 and decreed the suspension of all political activity on Taiwan.
By many accounts these elections—although for a small number of

seats in the General Assembly—would have resulted in significant

gains for political candidates opposing the Kuomintang Party. Those
familiar with the internal political situation in Taiwan were keenly

aware of the significance of this political event. The President's

decision to announce normalization just 8 days before the election in

Taiwan demonstrated great insensitivity to—or perhaps ignorance

of—the internal ati'airs of the people of Taiwan and may have de-

prived the majority of the population of any opportunity in the near

future to exercise their right to speak out at the polls on their own
destiny.

The consequences of President Carter's precipitous preelection an-

nouncement cai-ries certain irony. For it is the native Taiwanese rather

than their Government who have been most supportive of the U.S.

normalizing relations with the PRC and who have always regarded

the Nationalist claim to mainland China as fantasy. Unfortunately,

it is these native Taiwanese who were most affected by the timing of

the external normalization decision and who now find that the modest

movement toward internal normalization of tlie political process on

Taiwan itself has been severely jeopardized.

DEMOCRATIC PROCESS ON TA^VAN

Finally, as the subcommittee considers the legislation dealing with

our future relationship with the people of Taiwan, T would urge

that the recent tragic developments of Iran be kept in mind. The pro-

vision of sophisticated weapons to a government does not in and of

itself assure the security and stability of that government. It is time

we begin to profit from" experience and seek to insure that the United

States not be too closely associated with regimes which are not based

on the support of the majority of the people. While such a policy may
have short-term advantages and may, indeed, be dictated by compel-

ling circumstances at a given moment, we must recognize that gov-
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ernments which are not responsive to the aspirations of the majority
of their people are living on borrowed time. In the case of TaiAvan the

subcommittee has the opportunity to build into the legislation

language w-hich will clearly demonstrate to the w'orld and to the Tai-

wanese that the U.S. Congress is willing to go on record as encourag-

ing authorities on the island to grant the native TaiAvanese full

democratic participation in the political process. Majority rule based

on respect for individual rights is the linchpin of our oavu society as

well as our human rights foreign policy. We should not shy away
from advocating such a policy for the Taiwanese people.

Mr. Wolff, Thank you very much, Mr. Leach. We appreciate the

information that you have imparted to us.

I would like to' ask a feAv questions, and I think that my colleagues

would as w^ell, and then we Avill get to Dr. Peng.

AIM OF AMENDMENT

Do I understand that you would like to have an amendment to the

onniibus bill that was presented to us which indicates that a primary
responsibility of the Institute shall be to monitor closely the func-

tioning of the democratic processes on Taiwan, encourage the es-

tablishment of such fundamental rights as free general elections,

freedom of assembly, speech, press, and religion?

Would you expand upon that a little bit?

]Mr. Leach. I am not sure that I understood you correctly. I would
like to stress the amendment wording: *'a primary" not "'the primaiy"
responsibility of the Institute shall be to monitor closely the democratic

processes on Taiwan.
Mr. Wolff. Could that mean that you would favor the idea of free

general elections on Taiwan. Is that what you are getting at?

Mr. Leach. I certainly would support that, but I recognize that any

institute, in and of itself, is not going to cause them. My intention in

this amendment is basically to stress to the world, and to the Tai-

wanese, our concern for the type of government tliat is going to exist

on the island, and also our concern for the manner in which any de-

cisions relating to the future of Taiwan are made.

It strikes me. as a fundamental principle, that Avhatever interna-

tional settlements are arrived at in the futnre, there is something

inherently wrong wath the minority of people deciding for the vast

majority of people their own destiny.

Mr. Wolff. Wouldn't you consider that as somewhat of a human
rights amendment ?

Mr. Leach. I would consider it a very strong human rights amend-

ment, and I would follow that by saying, unfortunately, the timing

of the announcement vis-a-vis the recognition of the People's Republic

of China may have caused a negative human rights response on the

island of Taiwan itself, which need not have occurred.

Mr. Wolff. As I understand it, from the recent visit that I made to

Taiwan with members of this committee, there are a number of

Taiwanese now in the Government.
Mr. Leach. Yes, sir.

Mr. Wolff. Taiwanese have places in the Government.

Mr. Leach. Yes, sir, a few.
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Mr. Wolff. The Taiwanese have several ministers within the Gov-
ernment in Taipei.

Mr. Leach. Steps are being taken, but unfortunately the election

that was scheduled for December 23 was probably the most potentially
significant election in the history of Taiwan in terms of the proba-
bility of introducing a larger number of native Taiwanese to the in-

ternal politics of the island.

Mr. Wolff. Thank you.
Mr. Pritchard.
Mr. Pritchard. First, I want to welcome Congressman Leach to the

committee. I am sorry the Congressman is not on the Foreign Affairs

Committee because, in truth, he is by training and background one of

the most knowledgeable people in Congress on foreign affairs. I am
sorry we do not have his expertise. We are delighted to have you
testify.

QUESTIONS OF TIMING

It seems to me that the hard part here is one of timing. There are

some dangers if we take the local government to task and go after

them at this paiiicular point. It would be a great mistake to seriously

damage the island in the world's eyes.

I guess I would ask you how you see the timing in this ?

Mr. Leach. The timing is always crucial with regard to any inter-

national act, and there are certain disadvantages that you have im-

plied. By the same token, I don't think that the United States of

America has ever been misguided by refusing to stand up for the

principle of the majority rule.

Second, it could well be that the timing has never been appropriate.

After all, we have just normalized relations with the People's Republic

of China. What we are talking about is normalization of relations

within Taiwan itself. I think that an effective statement to that effect

is appropriate.

I might add that the language that was introduced is not extremist

language. It is very moderate. In fact, it is very cimcumspect. Basically,

what it enunciates is a principle and not a directive of any nature.

As a principle, I don't think that Americans should be shy of standing

for it.

Mr. Prttchard. Let me ask you one other thing. You have talked

about freedom of assembly, speech, press, and religion. We have made
a swing through a great nmnber of countries in Asia, and I have to

say that the impression we get in Taiwan is of a country tliat seems to

be doing quite a few things right. Their standard of living is remark-

ably good. I noticed there were different religious there, so there is a

certain amount of freedom of religion.

Freedom of assembly, I don't know. Speech and press, I guess I

would have to ask you." But if we looked at people's condition, here is

an island that appears to be meeting the people's needs in quite a num-
ber of areas, and quite successfully.

REPRESSION ON TAIWAN

Mr. Leach. Comparatively speaking, Taiwan certainly is not as high

on the evaluation scale as some countries, but I would refer the gentle-

man to Freedom House's ratings which judges on a to 7 scale—with
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the higher numbers indicating increasing degrees of repression

—

Taiwan at 5-4 with the People's Republic of China at 6-6. There are

countries below 5—1-, but 5-4 is not a very healthy place to be.

I might also point out that there have been instances of restraints

on individual freedom, not only in terms of the press, which is care-

fully controlled, but with regard to incarceration and harassment of

certain religious leaders, which has been very, very serious.

Beyond that, one of the things that distinguishes Taiwan from all

governments of the world, and in this sense it stands alone, is that its

claimed legitimacy is based on the fact that the Government controls

another parcel of land, one which it is not even occupying. That basis

of legitimacy is a claim that can easily lead to a rationale for severe

oppression.

From Taiwan's point of view, I would also like to say that another

failure that distinguishes it from most other governments of the world

is that, given its economic position, which is very impressive, and its

stable population growth, which has not exploded beyond the econ-

omy's capacity to deal with it, there are few countries which can more

afford to broaden political participation. In the sense of ability to

afford to democratize, Taiwan certainly is at the forefront of countries

that should be able to move in that direction,

Mr, Pritchard, You would say that it is in their own interest to do

that.

Mr, Leach, I strongly feel that, yes,

Mr, Wolff, The time'of the gentleman has expired,

Mr, Hall.

Mr. Hall. Thank you, Mr. Chairman.

NEED FOR AMENDMENT NOW

Congressman Leach, since we are not going to have, apparently,

govemment-to-government relationships with Taiwan, and with re-

spect to your particular amendment as it is related to the Taiwanese

majority, I really don't understand the reason for the amendment.
I think that tlie emphasis on freedom would have been prior to nor-

malization of relations with the People's Eepublic of China.

Mr. Leach. I would suggest that we did not really have specific

legislation dealing with our diplomatic recognition of the Republic of

China prior to the normalization. Beyond that, it strikes me that this

is a subject very appropriate to consider when we are establishing re-

lations people-to-people. For that is the principle with which we are

going forth under this legislation, and this is an amendment that talks

of our dealings with people.

What this amendment does is call upon the Institute to monitor

closely the functioning of democratic processes on Taiwan, It does

not say anything for or against the Government in that sense. It is a

people-to-people approach, and I think that it is appropriate at this

time.

Mr. Hall. That is all I have.

Mr, Wolff. Thank you very much.
Now, we will i)roceed with Dr. Peng. If you would like to stand by,

we would be delighted to have you.

Mr. Leach. Let me say that I think Dr. Peng should be responding

to some of these questions, rather than me.

5/!-y49 - 79 - S
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Mr. Wolfe. Before you proceed, Dr. Peng, since the Members of

Congress have taken their oath in the first days of the Congress, we
should like to swear all of our witnesses, if you don't mind being sworn.

Mr. Palmer. Dr. Peng, do you hereby swear or affirm that the state-

ment I am about to make is the truth, the whole truth, and nothing

but the truth. Do you so affirm ?

Mr. Peng. I do.

STATEMENT OF MING-MIN PENG, DIRECTOR, TAIWANESE
AMERICAN SOCIETY; DIRECTOR, FORMOSAN STUDIES

Mr. Peng. Mr. Chairman, I want to thank you and the committee

for giving me the opportunity to speak here. I will be very brief, so

that you will have more time to ask questions.

Mr. Chairman, the people of Taiwan wish to develop the closest

relationship with the United States. But Taiwan's security cannot be

assured solely by supplying it with military equipment and weapons.
The people on Taiwan believe political stability is essential for the

long-term security of the island, and the political stability greatly

depends, in turn, on the degree and pace of normalization of political

life within Taiwan.
For more than 80 years, the political and legal anomalies have con-

sisted, among others, of

:

1. The Constitution based on the fiction that the Nationalist Chinese
regime is the government of all of China, and Nationalist policy based
on the myth of an eventual reconquest of China by the same
government.

2. Martial law, in effect, already for three decades and expected to be

enforced indefinitely, and the resulting suspension of constitutional

guarantees for the same period of time.

3. The native Taiwanese, accounting for 85 percent of the population,

yet having about 5 percent representation in national legislative bodies,

the remaining seats being held for life since 1948 by those who have
been exiled to Taiwan as a result of the Communist takeover of China.

4. The continuous suppression of the opposition to the present
regime.

Obviously, the above situation needs to be changed if stability and
security are to be sought for Taiwan.

I believe that in any discussion of future United States-Taiwan rela-

tions, the democratic aspirations of the Taiwanese majority must be
seriously taken into account, and every encouragement must be given
to the efforts to initiate and accelerate democratic processes in Taiwan,
such as genuinely free general elections, freedom of expression and as-

sociation, et cetera. Thus, ultimately, the peoi:)]e on Taiwan should be
given the opportunity to decide their own future free from outside
coercion.

Thank you.
Mr. Wolff. Thank you. Dr. Peng. You are director of the Taiwanese

American Society. Can you tell us what it is?

Mr. Peng. It is a small nonprofit research foundation supported by
Tniwane^e inside and outside for our restoration, history, economy, and
public affairs.
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Mr. Wolff. Does your organization have ties with any other

organizations ?

Mr. Pkn(j. No. this is a purely research institution.

VIEWS OF TAIWANESE PEOPLE

Mr. Wolff. Would you say that you are speaking for the general

population, or speaking for a segment of the population in the state-

ment you made, or are about to make?
Mr. Peng. I believe that the views I expressed are shared by all

Taiwanese, or the majority of TaiAvanese.

Mr. W^OLFF. On that question, the overall question of elections, would
that also include self-determination for the people?

Mr. Peng. Certainly in the long run, and ultimately, I think, if you
talk about the human rights, human rights include the right for the

people to choose their own forjn of government, and have a system that

has the meaning of self-determination.

NORMALIZATION AND SELF-DETERMINATION

Mr. Wolff. On the question of self-determination, how do the

Taiwanese people, as distinguished from those who have come from the

mainland, how do the Taiwanese people feel, do you think, about the

question of the normalization with the People's Eepublic of China?
Mr. Peng. We have just talked with two gentlemen who have just

arrived from Taiwan, who are very distinguished religious leaders,

ministers in the church in Taiwan, and we put this question to them.
They answered us that the majority of Taiwanese are in favor of the

normalization. Among the reasons is that this is a reality that has to

be accepted. Second, they see the hope of change in the domestic situa-

tion as a result of this new development.
Mr. Wolff. Since there wall be no free elections in tlie People's

Republic of China, do you think that after normalization you would
get free elections on Taiwan if the total procedure was followed
through ?

Mr. Peng. I could not follow your question.

Mr. Wolff. If in the normalization there was unification, which is

hoped for, between the People's Republic of China, the people on
Taiwan
Mr. Peng. I think the people on Taiwan believe that if Taiwan

becomes a part of China, there will be no free elections. So when they
say that they are in favor of normalization, it does not mean that they
want to be a part of the People's Republic of China.
Mr. Wolff. Tlien you would say that you favor normalization of

relations between the United States and the People's Republic of

China, but not the unification. Is that correct ?

TAIWANESE REJECT REUNIFICATION

Mr. Peng. That is correct. The Taiwanese are very much against the
idea of Taiwan being annexed by China. On the other hand, as I said,

as the argument is made in the United States, China must be recognized
by the United States, and then the main feeling of the native Taiwanese
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is that this is a chance to advance the democratic processes in Taiwan
because the Government in Taiwan lost its international standing. It

has become internationally a kind of nonperson.
Mr. Wolff. How do you expect to get any more in the way of a

separate entity from the People's Republic of China than you have at

the present time under the Nationalist regime that is in power?
Mr. Peng. Taiwan, in fact, has been a separate entity.

Mr. Wolff. Historically. On what does the People's Republic of

China base their claim to Taiwan? Historically, it was not an inde-

pendent nation, am I correct ? It was part of greater China ?

Mr. Peng. Once upon a time, until 1895 Taiwan belonged very

loosely to China. How much control China had exercised at that time

is a matter of argument. But even if we concede that up to 1895 Taiwan
was a part of China, this does not give China the right to claim Taiwan.
The fact that some territory formerly belonged to a certain country

does not give that country the right to claim this territory. We accept

the principle that Taiwan should be independent.
Mr. Wolff. Thank you very much.
Mr. Pritchard.
Mr. Pritchard. Thank you. Mr. Chairman.
Dr. Peng, we are very happy that you have come to testify. I think

what disturbs some of us is, we see the people on Taiwan as seeing this

as an opportunity, and we see the chances of Taiwan gaining more
freedom as a rather small chance.

We see the possibility, and I am not saying this year, but let's say

25 or 30 years from now, of the People's Republic of China developing
some arrangement. At that point, you Avill go backward instead of

forward. So your chance of getting more freedom will be severely

limited. I think this is our concern. We are very fearful you will lose

that amount of freedom and advantages that you now have.
How do you craft this so that you end up with the best of both

worlds, which is what you are hoping? You are hoping that America
will help Taiwan stay independent, and then by exerting influence on
the Government there, it will evolve into a more democratic place. Is

that correct ?

Mr. Peng. I believe that the problem facing Taiwan is not the

alternative of whether you choose the Government on Taiwan, or the

Government in Peking, because this is not the reality. Of course, there
is going to be a longtime threat from Peking toward Taiwan. But I

think the people in Taiwan are concerned right now about the nature
and character, and the behavior of the present regime in Taiwan.
They believe that they now can have a more lepresentative govern-

ment on Taiwan, and in the future they believe that there is some way
of peaceful coexistence with Peking. This is the way that people think.

They don't feel now that they are facing the alternative of choosing
Taipei or Peking. Certainly the standard of living is incomparably
higher on Taiwan. But Mhat I am trying to demonstrate to you is the
thinking of the people. They think tliat right now and in tlie foresee-

able future, as the American Govei'unuMit lirs said repeatedly and
assured the world, that there is no immediate threat. Peking lias no
ability, no intention to take over Taiuan in the foreseeable future.
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Under those circumstances it is, I think, the main concern of Taiwan-

ese to concern themselves with the conditions in Taiwan.

Mr. Pritchard. Dr. Peng, did you say "no ability and no desire

to take over?"
Mr. Peng. That is what your State Department officials are telling

us.

Mr. Pritchard. I think that the State Department is leadmg you

astray by telling you that the People's Republic of China has no de-

sire to take over Taiwan. I think that they have a great desire to bring

it back, whether or not they have the capacity is another question.

people's republic of china does not plan to attack

Mr. Peng. They have no intention to do so. Personally, I accept this

statement of the situation because, I think, to us in the past few years,

in spite of Peking's rhetoric, it is at thv' bottom of the ])iioiity list, or

maybe out of their list of priorities. I think we should not confuse

their propaganda or revolutionary rhetoric with the reality.

From what they have been saying, from what Premier Deng has

been saying as to the j)olicy that China would take toward Taiwan,

there is no consistency. One day they will say that they can wait 50

years, 100 years; next week, they will say, 10 years, or 10 years is

too long, and it will be 1 year. This shows that, in fact, Peking does

not believe that they can take over. There is no policy that they can

see that they can take over Taiwan in the foreseeable future. This is

my interpretation.

Mr. Pritchapj). As long as we stand firm.

Mr. Peng. Exactly.

Mr. Wolff. The time of the gentleman has expired.

Mr. Hall.

Mr. Hall. Thank you, Mr. Chairman.
I notice that you were at Wright Stat« University. Were you a pro-

fessor there ?

Mr. Peng. Yes ; I was a professor of political science at Wright State

from 1972 to 1974.

limited elections

Mr. Hall. In reading your statement with respect to the national

legislative body, you say that the Taiwanese occupy <S5 percent of the

total population but they have only about 5 percent of the seats.

Mr. Peng. That is right.

Mr. Hall. You say that many seats are held for life since 1948 by

those who came over from mainland China.

Mr. Peng. Yes.

Mr. Hall. How did that happen ?

Mv. Penc;. P)ecansp the national legislative body bad been formed in

China before the Nationalist Chinese were forced to evacuate the

mainland, so the National Legislature moved to Taiwan. As a re-

sult, those members are members for life. The reason is that there is no

way of holding elections in China. So those people v>dio came from

China became pennanent members of the Legislature, and only those

members elected from Taiwan, as one of the 35 provinces of China, has
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the physical possibility of reelection. So this is the way that it re-

mained for 30 years, or more than 30 years.

I hope that I made this clear. Most of those members that came over

from the mainland are over 70 years old.

Mr. Hall. If, in fact, the Taiwanese majority did not receive free-

dom, as you have outlined in your comments, what do you see in the

future for the Taiwanese majority. Do you see rebellion, do you see

turmoil ?

Mr. Peng. I think Congressman Leach has mentioned that the situa-

tion is not unsimilar with Iran. Even if you give the best military

technology to the Government, if this Government cannot command
popular support, political security will not be assured, especially after

the people of Taiwan become aware that the Government is kind of an
outcast.

So people have begun to become more and more restless. So there is

a danger to the political security. For the security of Taiwan, we have
to have more normal administration in Taiwan.
Mr. Hall. My point is that for three decades under martial law you

have had a majority of the Taiwanese holding 5 percent of the Gov-
ernment seats, so for quite a long time you have not really had any in-

fluence on changing the affairs of the Government. All of a sudden, you
say that it is going to be
Mr. Peng. I would not say that. The study of Amnesty International

shows that there are a large number of political prisoners on Taiwan.
So I am not saying that because of the United States-China relations

normalization, there is a sudden emergence of Taiwanese revolt, or

anything like that.

However, certainly people have begun to feel more strongly that the

political basis, or the moral basis of the Government has been totally

destroyed. Before the Government still claimed that it was recognized

by the U.S. Government, and they had a legal Government. Now they
cannot say that.

The political base of the Government has been fatally damao:ed by
this new normalization of the relations with China. Certainly the

Taiwanese feel more certain, and they are getting more agitated. This
is a danger we see in the future.

Mr. Hall. Thank you.

Mr. Wolff. Thank you very much, gentlemen. Thank you, Mr.
Leach. We appreciate your coming before us and giving us the benefit

of your experience and advice.

[The following was submitted for the record :]

Letter and Statement of Robert P. Parker, President, American Chamber of

Commerce in the Republic of China

KiEKwooD, Kaplan, Russtn & Vecchi.
Washington, D.C., February 9. J979.

Ro Statement of American Chamber of Commerce in the Republic of China.

Hon. Lester Wolff,
Chairman, Subcommittee on Asian and Pacific Affairs, Committee on Interna-

tional Relations, U.S. House of Representatives, Washington. D.C.

Dear Chairman Wolff : Thanli yon very much for inviting nie to testify at the
February 15, 1979, hearings of your Subcommittee in connection with tlie pro-

posed U.S.-Taiwan "omnibus" bill.

Although I find with regret that I will be unable to appear in person. I have
prepared a written statement expressing the views of the American Chamber,
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and respectfully request that it be included in the record of your hearings. For

the benefit of the Subcommittee, I am enclosing 50 copies of my statement.

I would particularly like to invite your attention to some of the important,

pragmatic business problems listed on pages 17-21 of my statement, which the

proposed bill fails to resolve, and to the solutions which we propose, as stated on

pages 21-24.

Please accept the appreciation of our Chamber, and the more than 500 members

which it represents, for your efforts to provide a free and secure future for Tai-

wan, and a sound legal structure for the ongoing trade and investment relation-

ships between our country and Taiwan, within the context of our new policy

towards China.
Sincerely yours,

Robert P. Parker,
President, American Chamber of Commerce in the Republic of China.

Enclosure.

Mr. Chairman, Members of the Committee, my name is Robert P. Parker. I am
managing partner of the Taipei office of Kirkwood, Kaplan, Russin, & Vecchi, an

American law firm with 8 offices in the United States and 5 foreign countries. This

year I have also been elected as President of the American Chamber of Commerce
in the Republic of China.
The American Chamber of Commerce in the Republic of China has since 1976

made clear that we do not oppose improved U.S. relations with mainland China
provided they are not at the expense of the Republic of China on Taiwan. The
Carter Administration has unfortunately chosen to "normalize" relations with

mainland China on terms which are sharply prejudicial to Taiwan. The Ad-
ministration's decision to plunge into this major change in relation.ships without
adequate notice and without having first worked out a viable formula for con-

tinued relations between the U.S. and Taiwan seriously threatens a broad range
of American business interests in Taiwan.
The American Chamber of Commerce in the Republic of China represents a

membership of more than 500, including all of the major American-iuvestetl com-
panies in Taiwan. Our Chamber thus speaks for those Americans who live and
work in Taiwan, who are directly involved in carrying out the commercial rela-

tionships between our country and Taiwan, and who can speak to the present

situation with the benefit of many years of first-hand knowledge.
Our close involvement with Taiwan has given most of us a deep affection for

that country and its people and a well-earned respect for its government. As
strongly as we may feel about the impact of "normalization" on them, however, it

is not our purpose before you today to argue on their behalf. Nor are we here to

challenge the morality or political wasdom of the Administration's new policy

towards Taiwan, though it is certainly subject to challenge on both grounds. We
are an organization dedicated to the protection and advancement of American
economic interest in Taiwan, and our purpose before this Committee is to point

out how those interests have been jeopardized by "normalization" and to offer

specification proposals for correcting (1) the failure to provide adequately for

the security of Taiwan against the threat of coercion from mainland China,

be it military or economic, and (2) the failure to offer a clear and sufficient legal

framework for the continuation of U.S.-Taiwan relationships adequate for the

normal functioning of trade and investment.

MILITARY SECURITY

Business thrives on certainty, and no element of certainty is more essential than

a reasonable assurance of physical security. No one can seriously question the

existence of a threat to the security of Taiwan. A takeover of Taiwan has been
and remains the emphatically stated goal of the Peking regime, enshrined in its

constitution. Withdrawal of U.S. diplomatic relations and termination of the

mutual defense treaty increases the risk that this threat will become reality. It

matters little whether the Peking government refers to "liberation" or "reimifi-

cation" ; both are euphemisms for a communist takeover of Taiwan against the

will of its people.
For several years mainland China's refusal to foreswear the use of force

against Taiwan was seen as the major stumbling block in the path of "normali-
zation." Indeed, most observers assumed obtaining this pledge was the sine qua
non of the American position. When the relatively pragmatic group of com-
munists headed by Teng Hsiao-Ping seized power in the Peking government.
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thoughtful analysts concluded that their need for a closer and more cooperative
relationship .vith the United States would result in a "normalization" on terms
quite favorable to the U.S. and Taiwan. It therefore came as a shock when the
Carter Administration accepted all three of mainland China's demands for
'|normalizatiou" and gave in completely or in significant part on all of its own
conditions," including the pledge ' against use of force. Manv of the American

investments in Taiwan have, of course, been made since 1972 and have thus taken
the likelihood of "normalization" into account, but these terms were weaker than
even our "worst case" expectations.
The Administration has chosen to rely for Taiwan's security on little more

than statements by Teng Hsiao-Ping that while Red China reserves the right
to use force against Taiwan, it has no present intention of doing so. The obvious
danger in such a reliance is that Mr. Teng, even if he is speaking truthfully,
may die, be purged again, or simply change his mind. His statements are not
binding on the Peking government and are subject to change without notice by
the present leadership or their successors.
The Administration's assumption of a benign Peking attitude towards Taiwan

further rests on the premise that mainland China would not risk displeasing the
United States in view of its urgent need for technological and other assistance
in its "four modernizations" program. One need only note that Vietnam, which
similarly needs American know-how, was hardly deterred by this consideration
when it decided to take Cambodia.
A final argument used by the Administration to defend its failure to give or

obtain firm assurances of Taiwan's security is that mainland China lacks the
capability of mounting a serious military threat to a Taiwan which has been
"armed to the teeth." Both parts of this argument are untrue. There is an
obvious inconsistency in maintaining, as the Administration does, that mainland
China is a counterweight to the Soviet Union but not a threat to Taiwan. De-
fenders of the "normalization" policy point out that mainland China lacks the
amphibious assault capability for a direct attack on Taiwan, but ignore the
other alternatives for using force against Taiwan, including the possibility of
an air/sea blockade.

If Peking, which has one of the world's largest navies, announces an air and
sea blockade of Taiwan, it is fair to say that few ships or aircraft would attempt
to run that blockade and risk being sunk or shot down. Quite disturbingly,
President Carter in his January 19, 1979 press conference used Peking's favorite
"buzz words" to characterize Taiwan's situation as "an internal Chinese matter".
The United States, at Congressional initiative, must place the Peking government
on notice, so there can be no miscalculation, that any such action will be firmly op-
posed by this country.
The idea of a Taiwan "armed to the teeth" also does not withstand inspec-

tion. Because of the vast inferiority to its enemy's size, Taiwan like Israel must
maintain a clear technological superiority in arms. For the past several years,
however, Taiwan has, unlike Israel, been unable to purchase the advanced fighter
aircraft, modern anti-submarine missiles and other sophisticated weapons needed
for its defense. The Red Chinese "concession" on U.S. sale of defensive arms to

Taiwan is not only subject to a one year moratorium and not only contradicted
by the Peking government but has been demonstrated in practice to have a
"Catch-22" under which the U.S., while technically reserving the right, refuses
in practice to provide the modern defensive arms Taiwan needs. This policy

goes so far as to deny Taiwan the right to pay cash for a 20-year-old airplane,

the F-4.
The American Chamber on Taiwan therefore calls upon the Congress to en-

act legislation which would include the following: (1) a resolution stating a

strong American commitment to Taiwan's security, (2) an assurance of Taiwan's
ability to obtain from the U.S. the defensive arms it needs, and (3) provision that
those things—including access to American technology, most favored nation
("MFN") treatment, Eximbank credits, and others—that mainland China wants
from the United States, will be withdrawn if military force is used against
Taiwan.

1 There is, in fact, some confusion within the Administration as to whether the American
side even asked for such a pledge. In his Jan. 19, 1979 press conference. President Carter
stated that the U.S. sought such a pledge but was unable to obtain it. In a press conference
on Dec. 19. 1978, however, Assistant Secretary of State Richard Holbrooke stated that
no such pledge was sought, presumably because the administration '"knew" that they
could not get it. The latter view was also expressed by Ambassador Woodcock in a
meeting which I attended in Bangkok on Jan. 5, 1979.
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ECONOMIC COERCION

A more likely threat to Taiwan than military attack, and therefore more
dangerous, is the threat of economic coercion. Even the "peaceful" means by

which Teng Hsiao-Ping avers that communist China wants to take Taiwan
could include secondary boycotts and other forms of economic coercion designed

to strangle Taiwan into submission. As an i.sland devoid of most natural resources

other than the intelligence and industriousness of its people, international trade

is the lifeline of Taiwan's prosperity. If the Congress is at all serious about pro-

tecting the freedom and prosperity of Taiwan, meaningful action to help insure

Taiwan against the threat of economic warfare by mainland China is essential.

The Peking government's intent to impose a secondary boycott on foreign com-
panies dealing with Taiwan was enunciated by Chou En-Lai during trade nego-

tiations with the Japanese in 1970 and 1971. In the boycott blueprint sketched

by Chou, the pre-eminent "pragmatisf whose chief disciijle is Teng Hsiao-Ping,

the key elements were a refusal by the Peking government to deal with (a)

firms aiding Taiwan, (b) firms selling to Taiwan on a long term deferred pay-

ment basis, and (c) firms investing large amounts of capital in Taiwan. This

policy clearly affected economic relations between Japan and Taiwan, par-

ticularly the Japanese banks.
Mainland China has not yet imposed as obvious a boycott on firms dealing

with Taiwan as the Arabs' boycott of Israel. There is ample evidence, neverthe-

less, that a boycott of such firms is already being pursued by the Peking govern-

ment in a more subtle and selective manner, representing great potential for harm
to Taiwan.
The refusal of communist China to honor American Express travellers' cheques

because of that company's operations in Taiwan is well known. The mainland-

related business gathered by First National Bank of Chicago after it announced,

with fanfare, a decision to stop doing Inisiness with Taiwan also received wide

publicity, as did Pan American World Airways' signing a major hotel deal with

I'eking "within a few weeks after discontinuing its scheduled service to Taii>ei.

In the January 5, 1979 Bangkok meeting between American chiefs of mission and

American Chamber presidents in Asia. Ambassador Leonard VVoodeoek confirmed,

perhaps Inadvertently, the existence of such a boycott when he said that Pan Am
is now the favored U.S. carrier in China and that no U.S. airline would be granted

landing rights on the mainland as long as it serves Taiwan.
Two of the foregoing examples involve banking or financial relations and, in-

deed, banking provides an excellent illustration of Taiwan's financial dependence

uiwn U.S. institutions, governmental and private, and conversely, of the stake

this segment of the American economy has in Taiwan. There are now eight

American banks oi)erating full service branches in Taipei, and another eight main-

tain a direct presence through representative offices. Contrast this with the fact

that there is no European bank with either a branch or representative office on

the island and only one relatively inactive branch of a Japanese l)ank.

Over 100 American banks—a broad cross-section of the U.S. banking industry

—

currently extend more than US.$2 billion in credit accommodation to borrowers

on Taiwan. These borrowers are leading private Chinese companies, a host of

foreign invested multi-national firms doing business on Taiwan, and nearly every

one of the Chinese government agencies, banks and productive enterprises. That

US$2 billion also excludes Eximbank loans (another $1.S billion) and commit-

ments of the very substantial Taiwan "country exposure" of private American

banks. For Taiwan to proceed as a viable nation will require even greater finan-

cial resources in the vears ahead. During the next 4 to 5 years alone, approx-

imatelv US$5 billion of capital will be needed to finance Taiwan's continiung

transition from a producer of labor-intensive light industrial products to a

developed economy relying increasingly upon heavy and technology intensive

industrv. At least half of that amount will likely be raised internally, but tlie

other US$2.5 billion will have to be provided from offshore sources, much of it

private loans and the largest portion (an estimated US$1.5 bilhon) in term

loans from U.S. banks. . , .,, .

On the basis of its outstanding economic performance to date. American banks

rate Taiwan as one of the best credit risks in the developing world. But banks

are ultra sensitive to political and economic adjustments, and the imposition by

Peking of economic sanctions against Taiwan could easily trigger an immediate

credit freeze, or even an attempt to disengage, by U.S. banks. The impact on

Taiwan of such a move would be swift and severely adverse, because its ability
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to access the international financial markets, for wliich it is dependent on the

American banks, is an intrinsic ingredient of its economic well being.

Exports generate nearly 60 percent of the ROC's Gross National Product
;
and

banks rely heavily upon the cash flow from those exports to service the country s

debt If economic coercion hv Peking were to inhibit Taiwan's abihty to repay

such foreign debt, the conse(iuences for U.S. banks could be calamitous. The

gravity of the consequences of economic sanctions thus makes it absolutely

incumbent upon the Congress promptly to enact legislation not simply to discour-

age, but effectively to prevent, any such action by Peking, by making the cost to

them unacceptable. .

Antiboycott legislation is, of course, already on the books. It expires on Septem-

ber 30th of this year, but is widely assumed to be renewed. That legislation was

drafted with the Arab boycott of Israel in mind, but is not so limited by its terms

and could be used to afford Taiwan a measure of protection against economic

coercion from mainland China, provided that questions regarding Taiwan's legal

status are satisfactorily resolved in the omnibus legislation.

There is, however, reason to question whether, in the absence of congressional

mandate, the Administration is willing to apply this legislation, in those areas

where administrative discretion comes into play, so as to afford such protection

to Taiwan. If anything, it has signaled an intent to reward those firms which

have cut commercial ties with Taiwan in order to curry favor with the main-

land—as demonstrated when Pan Am's Mr. Seawell and First Chicago's Mr.

Abboud were the only airline executive and the only American banker, respec-

tively, invited to dinner when Mr. Teng dined at the White House.

In this atmosphere it is hardly surprising that the home offices of many multi-

national corporations have taken a low profile on the Taivv-an i.ssue. Sensing the

drift of Administration thinking, many have taken refuge in what amounts to a

self-imposed boycott. If the Administration continues to give the impression that

it sanctions a boycott of Taiwan, we will confront the ultimate irony of having

the Executive Branch do Red China's dirty work for them.

The problem with the antiboycott legislation, moreover, is that its i>enalties

are all aimed at American companies. We recognize that it can be useful to have

a statutory excuse for refusing to comply with a foreign ItDycott, but as an Ameri-

can Chamber of Commerce, we would prefer another approach.
Part of the answer, in that extreme area where economic and military coercion

may overlap, would be to provide for the continued availal)ility of OPIC political

risk insurance for new American investments in Taiwan. The United States

government has by its action placed American investments in Taiwan in a po.si-

tion of greater exposure to .such ri.sks. and it has a corre.sponding obligation to

see that the protection afforded l)y OPIC insurance is not withdrawn.
AVe believe that the best solution, however, as a supplement and not as a re-

placement for those previously mentioned, would be to treat military and
economic coercion alike, by making Peking's acce.ss to U.S. technology, govern-

ment financing and the American marketplace subject to revocation in the event
that they employ either form of warfare against the ROC.

LEGAL FRAMEWORK

The American Chamber's concerns over failure of the omnibus legislation to

provide a clear and sufficient legal framework for U.S. investments and trade
with Taiwan are paramount. Unlike our concerns with military and economic
security, which are or are assumed to be long-term, the problems caused by lack
of a carefully thought through solution to the change in legal relationships
between the U.S. and Taiwan is an immediate and pressing problem.
The American Chamber has for the past 2^2 years been submitting a series of

specific, pragmatic questions to the State Department and the White House as
to how they intend to resolve certain business-related issues that derecognition
of the ROC would inevitably create. Despite our numerous requests, orally and
in writing, we never received a substantive responsive answer to any of our ques-
tions. Bxeu after the "normalization'' announcement, we were told by the State
Department to await the omnibus legislation and find our answers there. Now,
however, we have the omnibus bill in hand and discover, to our dismay, that to

the limited extent it contemplates the impact of derecognition on private legal
relationships at all, the resulting provisions are vague in expression, naive in

approach, and wholly inadequate to the needs of American companies doing
business in or with Taiwan.
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The basic problem is reflected in tlie obvious inaccuracy of President Carter's

statement that his normalization policy was "recognizing simple reality". The

government in Peking is not now and never has been the government in control

of Taiwan Recognizing that government's claim to be the legal government of

Taiwan and ignoring the fact that the government of the Republic of Chma
governs Taiwan, is the furthest thing possible from recognizing reality ;

it creates

a double fiction, and greatly confuses the legal context within which corporate

and individual citizens of both countries must operate.

The government of the Republic of China meets every test of a government

under international law, and is a government of which the United States should

be proud. No other government of a developing country has done a better job

during the last quarter century of improving the welfare of its people than the

Republic of China on Taiwan. Starting in the 1950's the Republic of China carried

out the most successful program of comprehensive land reform in modern times.

Fourteen years ago it thanked the U.S. for past foreign aid assistance and termi-

nated its participation in the aid program. This past year Taiwan's remarkable

economic boom, which has so clearly demonstrated the superiority of its free

enterprise system over the mainland's communism, boosted Taiwan to the posi-

tion of eighth largest trading partner of the United States (with a total trade

more than 7 times larger than Red China's). At the same time the ROC has

accorded far greater individual liberties to its citizens than are found m most

countries of the world. Taiwan's real growth in 1978 was 12.8 percent, exports

were up 35 percent, imports increased 30 percent, per capita GNP rose to over

$1,300, inflation was held to 5.8 percent, and the budget was balanced. Unemploy-

ment in Taiwan is virtually non-existent, and its people enjoy one of the most

equal distributions of wealth of any country in the world. The top 20 percent of

income earners in Taiwan have an average income only 4.1 times larger than the

bottom 20 percent. In many developing countries the ratio is nearer 25 to 1, and

even the United States does not share its prosperity as evenly among its citizens

as the ROC.
. ^^ , .- •

Bear in mind, too, that Taiwan's size is not insignificant. Its population is

larger than that of Greece, Czechoslovakia, Sweden or Venezuela. It has as many
people as Australia and New Zealand combined. It is five times larger than Israel.

Taiwan is thought of as small primarily because its size is constantly contrasted

with that of mainland China ; but all the free countries of the world (other than

India) are smaller than the two communist giants, mainland China and the Soviet

Union, so basing our loyalties on relative size would be as foolish as it is cynical.

The Administration's insistence on treating the Taiwan government as non-

existent, and referring only to "the people on Taiwan" makes the U.S. government

look ridiculou.s—and, of course, too weak to stand by its ally when Peking dictates

otherwise. This absurdity also creates legal problems that the proposed omnibus

legislation does not cometo grips with in its present form.

Virtually all of the American-invested companies in Taiwan depend to some

degree upon provisions contained in treaties and executive agreements between

the U.S. and ROC governments. Although President Carter has stated that these

agreements, other than the Mutual Defense Treaty, in effect on December 31, 1978,

will remain in effect, the proposed omnibus bill does not so provide. Moreover,

it is not at all clear that such agreements, if transformed into private contracts

between two non-governmental instrumentalities, would continue to have the

force of law in either country. The American Chamber calls upon the Congress

to adopt explicit provisions rectifying both of these important omissions.

Equally important to American business interests in Taiwan, especially given

the manlier in which the Mutual Defense Treaty has been unilaterally terminated

by President Carter without prior consultation (either with the ROC or the Con-

gress), is obtaining adequate assurance that the government-to-government com-

mercial agreements upon which we rely will not be similarly dealt with. The
extremely important Friendship, Commerce and Navigation ("FCN") Treaty, for

example, also has a clause permitting either party to terminate it upon one year's

notice. The American Chamber therefore urges the Congress to provide by law

that the Executive Branch may not terminate any additional international agree-

ments with Taiwan unless prior concurrence of the Congress or the ROC govern-

ment is first obtained.
The practical problems not clearly resolved by the draft omnibus legislation

may be exemplified by the following items, which are by no means comprehensive

and are intended for illustrative purposes only :

(1) Several major American-owned companies in Taiwan export products or

components to the U.S. under MFN or generalized system of preferences ("GSP"),
both of which by law are restricted from application to most communist coun-
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tries. Since the U.S. has recognized the Peking government as the sole legal

government of China, including Taiwan, these companies are uncertain whether

Taiwan might be deemed part of the "People's Republic of China" for this purpose.

(2) Such exporting companies also cannot be sure, under the proposed legisla-

tion, whether exports from mainland China might be combined with those of

Taiwan in determining whether GSP limits or quotas under outstanding orderly

marketing agreements have been exceeded.

(3) Insurance contracts written by American insurance companies generally

exclude coverage in communist countries. If such contracts are litigated in U.S.

courts, would this exclusion be deemed to apply in Taiwan ?

(4) Relations between U.S. and Taiwan companies, like all commercial rela-

tion.ship.s, are suljject to potential claims and disputes. Unless a satisfactory

mechanism for the resolution of such disputes is available, commercial relation-

ships will be seriously impeded. Under the proposed bill the enforceability in U.S.

courts of judgments entered by courts of the R.O.C. is highly doubtful, but rec-

iprocity is a basic requirement under R.O.C. law for tlie recognition and en-

forcement of U.S. judgments in Taiwan.
(5) Billions of dollars in currently outstanding credits by U.S. banks have been

borrowed or guaranteed by the R.O.C. government, usually under contracts gov-

erned by U.S. law. How can American banks or the sellers of major U.S. made
capital goods safely transact such business in the future without knowing the

capacity under U.S. law of the government of the R.O.C. to enter into and per-

form such contracts?
(6) Similarly, many contracts between U.S. corporations and the R.O.C. gov-

ernment require the R.O.C. to designate an agent for service of process in the

U.S. Under the proposed bill it seems doulitful whether the R.O.C. government
has the capacity to sue and be sued in the U.S. courts. Unless the American
parties to such contracts can be assured of their ability to sue the R,O.C. here,

in an event of default, for adjudication by the courts most familiar with the

U.S. law which governs almost all such contracts, the willingness of American
companies to enter into .such previously attractive transactions will certainly

diminish.
(7) American companies which have or are contemplating contracts with the

R.O.C. government are confused by the State Department's insistence on using

the meaningless term "the people on Taiwan" and on denying the fact that the

R.O.C. government is a government. They do not comprehend how a guarantee
or other contractual provision could be enforced against "the people on Taiwan"
and fear that the State Department may inadvertently be creating defenses to the

effect that the creditor .should look to the PRC, as the "successor government"
under U.S. law. for sati.sfaction of such claims. Moreover, contracting in the

name of a non-governmental entity established by the R.O.C. (under State De-
partment duress) would not be an acceptable substitute, since that entity would
have few, if any, assets. Certainly it would not own the foreign exchange re-

serves of the R.O.C. treasury, which to the American party provide the real

security in any such undertaking. Clearly, then, the R.O.C. government should
for commercial purposes have not only the ability to contract, sue, and be sued,

but to do so in its own name.
(8) The profitable relationship U.S. banks have had with Taiwan, both in

loans and deposits, will be jeopardized if the R.O.C. cannot be as.sured that its

funds and other proi)erty in the United States are immune from attachment by
third parties, whether they be private claimants or the Peking government. The
R.O.C. like other governments, customarily waives its sovereign immunity for

the purpose of certain specific transactions, such as large borrowings, but
it must first have the assurance of such immunity before it will be willing

to keep its depo.sits with U.S. banks, and in order for the banks to have the
credit security such deposits represent. Absence of sovereign immunity would
severely restrict commercial and financial relations between the U.S. and Taiwan,
but the proposed legislation does not clearly provide for it and statements made
by officials of the State Department on the point have iiot been reassuring.

(9) If orderly marketing agreements and other trade agreements are con-
cluded lietween two non-governmental entities representing the U.S. and Taiwan,
would such agreements be subject to attack under the U.S. antitrust laws?

(10) If the I'eking government should exercise its claim to regulatory juris-

diction over Taiwan, U.S. companies operating in the R.O.C. could be faced with
PRC assertions of illegality for simply paying R.O.C. taxes or engaging in

other activities in Taiwan which are not only legal but mandatory under R.O.C.
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law. For purposes of SEC reportiug requirements, the Foreigu Corrupt Practices

Act, and all other purposes under U.S. law. it should be made clear that, despite

•'normalization," the PKC has no jurisdiction over Taiwan.

(11) The Institute's corporate powers authorize it to engage only in "charita-

ble, educational and scientific activities", raising a serious question whether it

ha.s the legal authority to deal with the broad panoply of governmental acts,

from selling nuclear fuel and defensive weapons to issuing visas and negotiating

trade agreements, delegated to it. In addition to our doubts about the use of

this private vehicle to carry out a U.S. Governmental role, we question the wis-

dom (as well as the arrogance) of the State Department's attempting to force

the ROC to create a similar artificial "instrumentality" to deal with the Insti-

tute. The in.strumentality of the people on Taiwan is the ROC government;

both our friendly relations and the need for legal clarity are better served if

we allow the ROC to deal directly with the American instrumentality.

(12) U.S. companies and individual citizens doing business in Taiwan pay

their taxes to the ROC government, not to "the people on Taiwan", but have no

assurance under the proposed bill that the foreign tax credit provisions of the

Internal Revenue Code can continue to be availed of by them with respect to

such taxes.
In response to the problems either created or left unresolved by derecognition

and the proposed omnibus legislation, the American Chamber offers these specific

suggestions, which are submitted not in statutory language but as principles

around which such language can be drawn: (1) All references in the omnibus
legislation should be to the government on Taiwan rather than the people on

Taiwan, or, alternatively, the latter expression should be defined to mean the

government of the Republic of China; (2) express provision should be made
for the continuation in effect of all treaties and executive agreements, other than

the Mutual Defense Treaty, outstanding on December 31, 1978; for the legal

effect of such agreements to remain as before : for subsequent agreements be-

tween the U.S. and Taiwan to have similar legal effect; and for the Executive
Branch to obtain prior agreement of the Congress or the ROC before terminat-

ing any such agreement in the future; (3) one or more new sections should be

added to the omnibus bill stating tliat for all purposes under U.S. law (a) Tai-

wan shall not be deemed part of any communist country, (b) no communist
country shall have jurisdiction beyond the territory under its actual control to

prescribe, or standing to enforce in the courts of the United States, any rule

or law with respect to Taiwan, its residents or their property
;
(c) Taiwan shall

have all the attributes of sovereignty with respect to the territory within its

control, its residents and proijerty ; (d) the government on Taiwan and entities

formed under its laws shall have capacity in its or their own name to enter into

and i)erform international agreements both public and private and to sue and
be sued before the courts of the Ignited States; and (e) the courts of the United
States shall give effect to the laws and judgments of the courts of Taiwan in

accordance with conflict of law and comity rules applicable to states with which
the U.S. maintains full diplomatic relations.

SUMMARY AND CONCLUSION

In spite of the disapix)intiugly weak agreement obtained by the Administra-
tion in its negotiations with Peking and the equally unsatisfactory terms of its

proposed omnibus legislation, the American Chamlter of Commerce in the ROC
believes tliat Taiwan can continue to prosper, to maintain its freedom and to be
an outstanding partner in trade and investment if the Congress acts resolutely to

maintain the sub.staiice of U.S. relations with Taiwan even though the form of

those relations changes.
To reiterate, our recommendations for Congressional action include the

following

:

A strong security resolution.
Adequate assurance of modern defensive weapons.
Provision that MFN status, access to U.S. technology, Ex-Im financing and other

benefits sought by the PRC will be denied or withdrawn if either military or

economic coercion is used against Taiwan.
Continued availability of OPIC political risk insurance for American invest-

ments in Taiwan.
A directive to the Executive Branch that the laws of the United States,

including but not limited to the anti-boycott legislation, shall be interpreted and
enforced so as to provide the maximum possible protection to Taiwan.
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A clear indication that the omnibus legislation means the government of the
ROC, however denominated, when it refers to "the people on Taiwan."
Agreement between the U.S. and Taiwan shall have the force of law.
Agreements in effect on December 31, 1978, shall continue in effect (except for

the Mutual Defense Treaty after January 1, 1980).
Such agreements shall not be terminated without prior Congres.sional or ROC

concurrence.
Under U.S. law

:

Taiwan is not part of any communist country
;

No communist country has jurisdiction over Taiwan, its residents or
property

;

Taiwan shall have all attributes of sovereignty
;

Taiwan shall have capacity to contract, sue and be sued in its own name

;

and
U.S. courts shall recognize and enforce laws and judgments of the ROC.

We would also urge the Congress to take notice of the ongoing negotiations
between the State Department and the Foreign Ministry of the ROC. Under the
February 28th deadline imi>osed by the State Department, the ROC is threatened
by a complete rupture in all relations—cultural, scientific, commercial and other-

wise—with the U.S. government unless it accedes to terms which it believes are
against the interests of its people and which may also jeopardize private com-
mercial relations, with far-reaching implications. The State Department is even
threatening to close many of Taiwan's consular offices in the U.S.. though such
offices perform no government-to-government role and facilitate the very people-
to-people relations that the President has said he intends to encourage. Unless
action is taken to prevent it, the State Department may achieve a fait accompli
and deprive the Congress of adequate opportunity to consider and act upon many
of these issues.

Without the provisions first listed above, the President's announced goal of
maintaining "business as usual" with Taiwan will be difficult if not impossible
to achieve. The prompt enactment of appropriate legislation reflecting such
terms is not only in the interest of American business in and with Taiwan,
but is necessary to meet our country's moral responsibilities to Taiwan and its

people.

Mr. Wolff. We will now call upon the next witness, Mr. Winston
Lord. Mr. Lord is the president of the Council on Foreign Relations,

and a former chief of the Policy Planning Staff at the Department of
State under Dr. Kissinger during the time of the opening to China
in 1972.

Mr. Lord, your first trip to the Hill was before this committee.
Mr. Lord. Yes, Mr. Chairman. It is nice to be back.
Mr. Wolff. I don't know whether this is the second time you have

appeared.
Mr. Lord. It is the second time that I appear with official testimony.
Mr. Wolff. We are very happy to have you here. As is customary

with the committee, if you don't mind, the staff director will admin-
ister the oath.

Mr. Palmer. Mr. Lord, do you solemnly swear or affirm that the

statements you are about to make will be the truth, the whole truth,

and nothing but the truth ?

Mr. Lord. Yes, I do.

Mr. Wolff. You may proceed.

STATEMENT OF WINSTON LORD, PRESIDENT, COUNCIL ON FOREIGN
RELATIONS

Mr. Lord. Thank you, Mr. Chairman. I would like for a moment,
if I could, to say a word about Ambassador Dubs. I Icnew Ambas-
sador Spike Dubs and respected him. As an American citizen, and
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also as a former Foreign Service ofEcer, I would like to express my
sympathy to his family, his friends and colleagues, Mr. Chairman,

about this tragic loss.

With your permission, I have a few informal remarks about some

of my general views, and then I will be glad to take your questions,

if that would be helpful.

I welcome the opportunity to appear before this committee, given

my great interest and involvement in United States-Chinese relations.

As you may know, I worked directly and continuously on these issues

from the very first contacts in 1969, through all the trips and all tlie

meetings here and in China, including those with Chairman ]\Iao,

Prime Minister Chou En-Lai, and Vice Premier Deng Xiaoping up
until January 1977.

I have followed these issues with great interest ever since, includ-

ing a meeting with the Vice Premier a couple of weeks ago at Blair

House, where I attended a breakfast.

Throughout this entire process, I have favored improved relations

with the People's Republic of China, and I have also been concerned

with the future of our good friends on Taiwan. I think these goals are

and remain compatible.

NORMALIZATION SUPPORTED

The improvement in United States-Chinese relations during the

last decade, I think, is one of the major positive trends in the inter-

national situation. It is in the American interest, it seems to me, for

many reasons, most importantly with regard to world stability and

stability in the Asia-Pacific region. It eases our security problems,

provides more flexibility for our diplomacy, and also there are the

economic, cultural, and other benefits which we derive from dealing

with one-quarter of humanity.
I also think that these relations can and should help our relations

with Moscow, if they are handled correctly. Clearly, this is a delicate

task, but we saw in the 1972-73 period that we could have very good

relations with both at the same time, and I think that this can be done

again in the future.

UNITED STATES-CHINA-SOVIET BALANCE

I don't think our relations with China should be anti-Soviet. On
the other hand, it seems to me that the Soviet Union should know that

we are very concerned about its behavior in various parts of the world.

If it does not show restraint, it will risk forging a tacit alliance be-

tween the United States, Japan, China, and Western Europe.

In short, I believe our relationship with the PEC should not be

provocative to Moscow, but that it can be used to induce better Soviet

behavior and cooperation.

In this context, I support, the normalization of relations with the

People's Republic of China as one means of solidifying our ties. T

think it is important to remember, however, that the key factor for

the Chinese has always been, during the last decade and will remain,

their assessment of American strength, staying power, and sense of

responsibility in the world. If we appear to be withdrawing from our



86

global responsibilities, normalization by itself will not guarantee good
relations with Peking.

Taiwan's future

I understand that this committee may be particularly interested

in the question of Taiwan's future security and prosperity, and I would
like to make a few comments on that issue. I think it is a key issue

both for the U.S. position in the world, and because the people on
Taiwan have been good friends who, I think, have behaved with de-

cency and restraint during a very difficult period for them.
Wlien you are outside the Government, particularly when you used

to be inside the Government, it is always easy to second-guess or quar-
rel with the timing of the administration's moves, its tactics, the spe-
cific terms of any particular agreement. My instinct is to refrain from
engaging in that natural exercise.

I basically support the administration's recent move to normaliza-
tion. Without having seen the detailed negotiating record with the
Chinese, I cannot be sure whether we could have gotten a stronger
package with regard to Taiwan's future. Frankly, I wish that we had.
Nevertheless, certain elements in the normalization agreement have
been very important and very helpful.

The provision for unofficial ])resence in Taiwan and here, which I
know the bill you are considering is very relevant to ; the prospective
maintenance of full cultural and economic and other ties with Tai-
wan ; the fact that we are terminating the Mutual Defense Treaty in

accordance with the provisions of that treaty rather than abrogating
it; the fact that we will continue to sell defensive arms to Taiwan ; and
the unilateral statements by us and by Peking—all these have been
helpful and important.
However, T would like to have seen somewhat more reassurance on

Taiwan's future by both sides at the time of the December announce-
ment. It would have eased concerns at home and abroad, and it would
have eased the present debate here on the Hill, the work of this com-
mittee, and the committee in the Senate.
In any event, Mr. Chairman, I think objectively Taiwan's security

looks safe for the foreseeable future. I know other people have testi-

fied to this issue, so I will not go into detail ; but I would point out that
it does have strong defense forces, and we will continue, I trust, to

provide them with defensive arms.

MILITARY RISKS FOR PEKING

There are 100 miles of water separating Taiwan from the mainland.
Peking does not have the amphibious capability to make an attack,
and I have seen no sign that they are building one. In any event, if they
were to lamich such an attack, they would have to build up for it for
a long time, and it would have to involve maior Chinese forces in order
to attack the strong defenses on Taiwan. This, in turn, Avould leave
Peking exposed on its Eussian border, not to mention its Vietnamese
border.

Also, very importantly, Peking would know that a move against
Taiwan would have major adverse impact on its relations with the
United States, with Japan, with other countries in Asia, and indeed
with the whole world. It would thus be putting in serious jeopardy its
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geopolitical goals and its modernization objectives. This is not to

mention the counteractions that the United States might take m such

a situation.

These objectives factors will be there in this sittiation for the com-

ing years, no matter what the leadership in Peking. Certainly the

recent and present leadership have made clear in statements that they

have no sense of urgency or militancy on this subject.

CONGRESSIOXAI. ROLE ENDORSED

Having said all this, I still believe an expression by the Congress of

concern for Taiwan's future is important, and that it would be a very

helpful signal to the world and to all the parties directly involved.

I am not courageous or indelicate enough to comment on the merits

of particular language of particular resolutions, Mr. Chairman. I will

say, in general terms, I do believe that it should be a quite firm state-

ment of congressional views, obviously without being overly provoca-

tive to Peking.
Then, in addition to whatever the U.S. Congress says, it seems to

me that it might be helpful to take note and to incorporate in your

resolution the various reassuring statements that Peking's leaders

themselves have made on this issue.

Thank you, Mr. Chairman.
Mr. Wolff. Thank you very much, Mr. Lord. We are very happy

to have the benefit of your experience and advice in this situation, since

you did play a key role in opening up China.

I would like to' go back to some statements that you have made, with

reference primarily to the agreement that has iDeen reached at the

present time. I take it that you have seen the basic outline of the

normalization agreement.
What difference is there in this agreement to the tentative agree-

ments that were made in the past, during your tenure ?

Mr. Lord. I think it is clearly along the lines that were intended by

Presidents Nixon and Ford. Under these administrations, there were

never detailed negotiations on the terms of an agreement. The general

intention and direction of the United States toward normalization

were expressed in private conversations that were reflected in the

Shanghai Communique and other documents, but Ave never got to the

point, in our conversations, of trying to figure out what the detailed

elements would be.

I would say that the basic outlines that have now emerged are quite

consistent with the direction that the previous administrations were

planning to take.

prior plans

Mr. Wolff. Do you recall that at one time we were prepared to enter

into an agreement for normalization, which I believe places the time

frame sometime shortly after the last election. Am T correct in that?

Mr. Lord. I think that we have to consider several phases. President

Nixon, and Secretary Kissinger on his behalf, made it clear that he

really intended to move to normalization in his second term. Very
frankly, Watergate interrupted that process.

My own instinct is, but I cannot be sure, that there would have been

a concerted effort to try to negotiate an agreement in President Nixon's
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second term if Watergate and other factors had not intruded. In any
event, that was his intention.

I cannot say what those terms would have looked like, but I think

that is one source of delay that occurred.

Second : I think President Ford probably would have tried to nego-

tiate the details of an agreement if he had had a second term. I think

that the combination of having a very short period in office, plus the

fall of Vietnam and its psychological impact, dissuaded him from
entering into detailed negotiations.

Mr. Wolff. One thing that we are trying to learn here is whether or

not there was a tentative agreement arrived at during the period of

your tenure, and whether or not there were constraints or changes that

have occurred with the new administration coming into power.
Now we have found that there was an agreement reached in one par-

ticular economic area, a tentative agreement in one particular eco-

nomic area. I am wondering now whether or not there were any other

agreements of which you can inform us that we are either carrying
through, or not carrying through today.

NO SECRET DEALS

Mr. Lord. There were no secret deals or agreements, Mr. Chairman.
As to the tentative economic agreement, I don't know what you are

referring to. The one that I can recall is the Claims and Assets. We
were on the edge of an agreement and then we did not follow through
with it. Both sides backed off, primarily the Chinese. Perhaps that is

the one that you are referring to, and that was public.

Mr. Wolff. I don't want to label these "secret," or anything like

that. Wliat I am trying to find out, are we constrained today by some
previous, not necessarily commitments, but trends of negotiations.

Mr. Lord. It depends on what you mean by constraints. I think the
quick answer is no. I think that it is clear that you had two Presidents
expressing views in private, and this was also reflected in the Shanghai
Communique, that we wanted to normalize, and there were careful

statements on Taiwan.
Mr. Wolff. The situation with Taiwan as it exists now—in other

words, one China—was that part of the negotiating procedures during
your tenure ?

SHANGHAI COMMUNIQUE

Mr. Lord. Yes, and that was reflected in the Shanghai Communique.
Mr. Wolff. We are different from the Shanghai Communique now.
Mr. Lord. That is correct. There has been a further step forward.

I don't have the language in front of me, but in the Shanghai Com-
munique, each side stated its position.

Mr. Wolff. We acknowledged that each side had stated its position.

Mr. Lord. That is right.

Mr. Wolff. But we have now acknowledged that there is but one

China.
Mr. Lord. That is right. I think that the exact language of the De-

cember 15 agreement is that we acknowledge the Chinese position that

there is one China.
Mr. Wolff. It is a nuance.



89

Mr. Lord. I agree. It has been carried a step forward. In all fair-

ness, I think if previous administrations had to conclude a final deal,

as this one did, it probably would have had to carry the Shanghai Com-
munique language on Taiwan slightly more forward. I think that that
part of it is consistent.

Mr. Wolff. Is there any difference in the U.S. position toward Tai-
wan today than there was during the period of your tenure?
Mr. Lord. Basically not, Mr. Chairman. I said in my opening re-

marks that I would like to have seen slightly stronger statements by
us, and maybe incorporation of Chinese statements about Taiwan's
security.

The reason that it is difficult to compare the two periods is that, as I

mentioned earlier, we did not get into detailed formulas in the private
talks. The Presidents indicated directions and the Shanghai Com-
munique indicated directions, but we are comparing now a specific

normalization deal, and trying to figure out whether the previous ad-
ministrations would have gotten a better or different deal. It is very
difficult.

Mr. Wolff. Some people have said that we have turned over the

people of Taiwan to the People's Republic of China. I don't mean the

politics of the situation. I want to try to put this in an historical

perspective.

Do you feel that we have gone further than what was originally

anticipated ?

Mr. Lord. I would again say, basically, no. I would again say that
I would have liked to have stronger statements. If you want a flat

answer, I would say, no. I think that the previous administrations
would have tried to get the best possible statement of reassurance that
could have been gotten, and they may have come up with a stronger
statement.

PEACEFUL RESOLUTION ON TAIWAN

Mr. Wolff. Did you, at any time, ask for a nonviolent unification

of Taiwan ?

Mr. Lord. We never got a deal like that. We made it very clear,

consistently, as I understand this administration has, that we would
expect a peaceful solution to that issue.

I think, in all fairness, the previous administration would have bar-

gained hard, and tried to get the best possible statement. I think that it

is probably impossible to have gotten Peking to formally renounce, in

a joint communique, the use of force. I think that it is very difficult for

them to do.

It does not mean that we would not have been able to bargain for a

slightly more reassuring statement by them. Certainly the President,

in his announcement, should have, or could have, strengthened our

unilateral statements on Taiwan. The fact that we did not do that

makes all the more important, in my opinion, that the Congress ex-

press its views on this issue.

I would like to be more precise, but we had a situation where the

Presidents and Dr. Kissinger were indicating the directions of our

policy, but w^e never got into detailed deals, or agreements. Therefore,

we have to speculate on if Nixon or Ford had carried through to a

specific deal, how it would have looked versus what this administration

got.
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I am telling you that I think it is fairly close, but maybe we could
have gotten something better on reassuring Taiwan. I think stronger
unilateral statements by the United States could have been made. But
I don't think that there is a dramatic diversion from the expectations
and the direction of previous administrations.
Mr. Wolff. Thank you, Mr. Lord.
Mr. Pritchard.
Mr. Pritchard. I think you will probably agree with me that it is a

great technique when you take statements that were made in previous
administrations, and use them where they fit, where they help. Then
the people in the former administration are rather helpless to say very
much about it, as their statements are used or not used on a selected
basis.

I have several things. It seems to me that the administration and the
Chinese always talk about how peacefully these two entities will be
getting along together.

What is your impression of that ? Are we closing the door on the in-

dependent Taiwan ?

Taiwan's chances for independence

Mr. Lord. I would not say that we are closing the door. I think that
there are obviously various sentiments on the island, and I don't pre-
tend to be an expert. I am sure that there are those who would like to
be independent. And even among those who do not want to be formally
independent, I am sure that there are many who want to maintain
their system of economics and their political system, and their de facto
independence from the mainland.

I think there is a chance that over time the first economic ties will
begin between the mainland and Taiwan, and it seems to me that it is

conceivable that political talks could open—the basic deal is very hard
to envisage, but I would imagine for a considerable period of time
there would be great autonomy for the people on Taiwan and their
system.

Whatever the views on Taiwan, I am sure they like their economic
system, and they want to maintain at least de facto independence. But
that is a little different than declaring themselves a formal independ-
ent state, which would face us with very difficult choices, on the one
hand with Peking, and our relations witli them, and on the other hand,
with the whole issue of self-determination and human rights.

So I don't think that what we have done has materially changed
that inherently ambiguous situation. I think the people in Peking, in

any event, care about the international situation, their geographical
position. Taiwan is a matter of great principle to them, but they are

really very patient on it, and I don't see them as being particularly

militant. As we have discussed, in any case, they do not have the

capability to do much about it anyway.
They have made several statements just in recent weeks about

Taiwan's being able to maintain its system, its economic activities,

even its self-defense forces. I think these statements plus the state-

ments of patience and hope by the Chinese that the issue will be

settled peacefully are all helpful.
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These elements might be useful, I think, in a congressional resolu-
tion, for you to take note of these, and say that we are basing our
relations on these expectations, that this issue will be solved peacefully.

BOYCOTT OR BLOCKADE

Mr. Pritchard. You don't see the possibility of boycotts and
blockades ?

Mr, Lord. That it seems to me is a less unlikely possibility than a
frontal assault because it is a little more ambiguous, and a little easier

to pull off. However, they still face the risk—they being Peking—of
endangering their relations with us, with Japan, and with the other
countries of Asia, indeed around the world. They have some very
strong incentives on the economic side for the modernization program,
not to mention the geopolitical balance, and their concerns with the
Soviet Union and Vietnam. I think that these would be paramount
rather than their concern to squeeze Taiwan.

I think that they are going to treat Taiwan, for the foreseeable

future, like they are treating Hong Kong and Macao.
Mr. Pritchard. The testimony by Dr. Peng and Congressman Leach

urged us to make a strong appeal and put language in our legislation

which, in essence, says that our relations with the people on Taiwan
is going to be tied to the amount of democracy or gi'eater participa-

tion which they allow the Taiwanese. Do you have any comment on
that?

Mr. Lord. 1 would not approve of that approach. I believe strongly
in human rights as a principle of our foreign policy, but T think that

we should be very careful before we start issuing directions to other

societies and telling them how to run their business.

I am sure that the system on Taiwan is not a perfect democracy.
There are very few perfect democracies around the world. I would
hope, and I would think, that there would be further improvements
in that system, but it is certainly a less oppressive system than most
other countries.

It seems to me that certainly the economic benefits of the people have
been very great indeed. So, to answer your question, I would not tie

this kind of element into any package that you are shaping.

most-FAVORED-NATION STATUS FOR PEOPLE's REPUBLIC OF CHINA
AND U.S.S.R.

Mr. Pritchard. Finally, the most-favored-nation status which is

really nothing more than normal trade relations is envisioned for

China. Do you think it would be wise for us to give them that status

if we did not, at the same time or very close to it, do the same thing

for Russia?
Mr. Lord. I think that it partly depends on Soviet behavior, frankly.

This is a very difficult issue for the administration. On the one hand,
if you look at the provisions of Jackson-Vanik, the Stevenson amend-
ments, and so on, with regard to human rights and emigration, I don't

think we can claim that China is a })erfect center of democracy.

There have been some greater expressions of free political views

there recently, and certainly the emigration policy seems to be loosening
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up. Nevertheless, it would be inherently somewhat of a double standard
to apply it in one place and not the other. Then you have the further
problem of whether it looks like you are becoming anti-Soviet in your
China opening.
On the other hand, obviously the economic dimension is increasingly

important in our relations with Peking and MFN would be a signifi-

cant element. You would have to clear away, I guess, the claims-assets

question, and some other technicalities as well.

To answer your question, my own view is that this is not a good time

to reward the Soviet Union with MFN given some of its activities

around the world. I could further add that economic relations go some-

what hand-in-hand with political behavior and atmosphere. Yet on

the other hand, I am reluctant to move on the Chinese side without

moving on the Soviet side.

So I am giving you a very ambivalent answer. I think it is a very

tough question.

Mr. Pritchard. If you were in our shoes, you would not know how
you would vote at this time, I guess.

ROIiE OF LINKAGE

Mr. Lord. That is a fair point. I don't link everything in Soviet

relations to their behavior. I tend to insulate SALT, for example, be-

cause that to me is a deal that you make either on its own merits,

or you don't make at all.

On the other hand, I think that trade relations is something where

some linkage is desirable. I am basically in favor of MFN for the

Soviet Union, and I flatly oppose the congressional approach to that.

I don't think that this was a wise move at all. I think that it has de-

feated the objectives of emigration, and human riglits, as well as

our economic objectives.

But I am not sure that this is a psychologically good time, given

Soviet behavior in certain parts of the world, to make that positive

move.
I know that you asked me about China relations, and not Soviet re-

lations, but I wanted to make those comments.
Mr. Pritchard. I have some serious reservations about giving China

most-favored-nation status if we don't do it for the Soviets.

Mr. Lord. To try to answer your question a little more precisely. T

would prefer to do it in tandem as a basic principle. My only hesita-

tion now is that I think psychologically, given what has happened
in certain parts of the world, this is not a time I would have chosen to

improve our economic linkages with the Soviet Union.
Mr. Wolff. Mr. Hall.

Mr. Hall. I have no questions, Mr. Chairman.
Mr. Wolff. Mr. Mica.
Mr. Mica. No questions, Mr. Chairman.
Mr. Wolff. Since my colleagues have passed to me, maybe I can go

again.

THE 1972 PLANS FOR TAIWAN

At the time the discussions took place, was it envisaged that there

would ' be continued Government-to-Government relations with

Taiwan ?
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Mr. Lord. I think that it was always recognized that we could not

have our cake and eat it, too, in this respect. If and when, as was our
intention, we moved to recognize Peking, we would have to have an
unofficial relationship with Taiwan.
Mr. Wolff. In other words, the "Japanese formula."
Mr. Lord. We are not talking about the security side, but the eco-

nomic and political side. Basically, the Japanese formula, that is

correct.

Mr. Wolff. What about the security treaty—was it envisaged at

that time to break the security treaty ?

Mr. Lord. I think it was understood again that we could not main-
tain the security treaty, once we shifted relations. So we were con-

cerned about the security of Taiwan, but we knew that this would have
to be taken care of in other ways, such as arms sales and statements

by both sides, to replace psychologically and materially the security

treaty which would have to go when we shifted relations.

ARMS SALES TO TAIWAN

Mr. Wolff. I am in a position where I find it very difficult, we almost
are in an "Alice in Wonderland" picture, where we put off to another
day the problems that are actually implicit in this type of arrange-

ment.
How would we act, if during the violence that occurred in the United

States in the 1960's, someone decided in Europe, or if the Soviets de-

cided that they were going to send arms to the students and others

who were terrorizing here in the United States. How would we have
handled that?

Mr. Lord. We would not like that, but I am not sure that this is an
exact parallel, if you mean arms to Taiwan. Is that what you are

getting at?

Mr. Wolff. I am talking about arms to a state. Suppose we had a

state that decided that—I remember at one point Mr. Goldwater said

we should saw off Xew York City, and let it float out. Maybe some-
body would want to give arms to New York, how would we feel about
that?

Mr. Lord. We would not like it, obviously.

What you are getting at is that Peking considers Taiwan, in effect,

one of its states. I think that the administration's position is basically

sound on this. I don't think that we should sell arms directly to Peking.
I would be inclined to let our allies, or not stop our allies from selling

defensive weapons to Peking, and I think we should bo continuing
to sell defensive weapons to Taiwan.
So the basic administration position, as I understand it, is one that

I would support.
Mr. Wolff. Now, within our own constitutional framework, none

of the LTnited States can make any agreement with a foreign nation.

I take it that it is part of our constitutional structure. Yet, if we agree
to the fact that there is one China, talk about the peaceful unification

and everything else, how can we continue to do business with that one
state or province, or entity, which is part of the one China?
Mr. Lord. There is no question that this is a very ambivalent if not

unprecedented, diplomatic, legal situation. I would say that this is
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more of a problem for Peking than for us. They are willing to live with
it, and it is serving our purpose. If it does, I think we should do it.

Certainly there are some unusual aspects to this. The whole ques-
tion of the American Institute in Taiwan, and the Taiwanese instru-
mentality here is a rather novel departure. But I think that we should
be pragmatic, and look at the substance rather than the legal trap-
pings, or the cosmetics of it.

MAO AND CHOU ON TAIWAN

Mr. Wolff. When you were talking to the authorities on the main-
land, was there unanimity between Chou and Mao on this question of
normalization ?

Mr. Lord. I did not detect any differences between them in our con-
versations. Again, I want to emphasize that easily 90 percent of our
conversations with Chou, with Mao, with their foreign ministers,
with their Ambassadors, were on the international situation. There was
not that much discussion on Taiwan. But we did not detect any differ-

ences between Mao and Chou. They both clearly put the geopolitical
situation first.

The U.S. reputation as a world power was much more important
to them. Taiwan to both Mao and Chou was a matter of principle,
but one on which they were patient, and not particularly militant.

So, I did not see any difference.

people's republic of china influence on VIETNAM WAR

Mr. Wolff. One factor that has surfaced in our conversations with
Deng was the importance of attempted encirclement by the Soviet
Union of China today, and the recent tensions that exist between
China and Vietnam.

In the discussions that were held with China, do I understand they
did render some assistsance to us in those days in helping resolve or
speed the resolution of our Vietnam involvement? Am I correct on
that?
Mr. Lord. That is correct. I would not exaggerate this. It was more

a matter of giving Hanoi a sense of isolation from its two big brothers,

because after the Peking summit there was the Soviet summit in the
middle of the hostilities as well. So, both Moscow and Peking made
it clear to Hanoi that they put their relations with us above their

relations with their fraternal and ideological allies.

In this sense, it was one more inducement to Hanoi to make a nego-
tiated settlement. My guess is that Peking—in fact, I am sure Peking
wanted the Vietnam war, or at least the U.S. involvement, out of the
way, because it was an ideological irritant in their bilateral relations

with us.

In fact, our relations improved considerably, with the establishment
of liaison offices, just a couple of weeks after the end of the U.S. in-

volvement in Vietnam.
So, I think they probably said to Hanoi, "Why don't you make a

deal, and get the Americans out. Then South Vietnam will fall into

your hands. But don't insist on the Americans overthrowing Thieu,
or putting in a coalition government."
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I think they wanted a military settlement, the kind that we basically

got. They probably counseled Hanoi. My guess is that they did not
press overly hard because they had to worry about the Soviet influence

on Hanoi, and they did not want to be pressing Hanoi more than the
Soviets were.

So they were helpful, but not in a direct, great pressure way.

SOURCES OF PRE-VIETNAMESE CONFLICT

Mr. Wolff. Do you feel that there is any connection at all between
the lack of help, or benign neglect, or whatever there was involved in

this at that time, and Vietnam's position today; or the conflict that

exists between Vietnam and China ?

Mr. Lord. I don't think so, Mr. Chairman, because in a way, Moscow
was even more brutal with Hanoi. Within 1 week after the mining of

Haiphong and bombing around Hanoi, they welcomed Nixon to

Moscow.
So, Hanoi would have been equally irritated at both its allies. I

think the Vietnamese-Chinese conflict now is based on long, histori-

cal animosities, on overseas Chinese, on Vietnam being an agent of

the Soviet Union, as Peking sees it. I think that these are the factors

that are contributing to that conflict, and not Peking's attitude toward
the Vietnam settlement.

Mr. Wolff. What do you think is going to be the ultimate resolution ?

Mr. Lord. In Indochina ^

Mr. Wolff. Yes ; in Indochina.
Mr. Lord. None of us is sure, obviously. As you indicated, this was

a primary issue on Deng's mind when he was here on his trip. If I

have to guess, it seems to me—again this is pure speculation—that the

Chinese are massing forces on the Vietnamese border, probably not to

invade, which would leave them possibly susceptible to Soviet counter-

response, but to draw the attention of Hanoi's troops and Hanoi's allies

in Cambodia, stretch them thin, and allow the remainder of the anti-

Vietnamese-Cambodia forces to continue their guerrilla activities

while the Chinese resupply them.
So, my guess is that they would like to teach Vietnam a lesson in

their terms. If I have to guess, they would probably do it in this way.
There may be some border incidents.

The ultimate resolution, I don't know, because the Cambodians dis-

like the Vietnamese, and vice-versa, so much that they would prefer

even a Pol Pot government with all its brutality to a Vietnamese pup-
pet regime. So, I think that there is considerable potential for things

dragging on, very frankly.
Mr. Wolff. Thank you very much.
Mr. Pritchard.
Mr. Pritchard. Thank you very much, Mr. Chairman.
While we have Mr. Lord here, I am glad to have the chance to ask

him some questions.

need for prc restraint

When Vice Premier Deng was here, somebody asked him about turn-

ing off the guerrillas who were up in northern Thailand. I think you
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and I would agree that it has become very crucial in that area. He said

someihing to the etfect that "Well I can do that as a matter of nation-

to-nation, but I can t do it from party-to-party."

Now, is that consistent? Has this always been their position that

even though they run the shop, tliey can't turn the party around ?

Mr. LoKD. It IS a little dismgenuous, let's face it. They have split

motives in Southeast Asia, for example. On the one hand, they want
to improve government-to-government relations with these countries,

including Thailand, particularly because they are worried about Hanoi
and the Indochina Federation dominated by Hanoi.

On the other hand, they don't want to completely throw away their

revolutionary credentials, although this is much less important to this

regime than previous ones.

So they have never brought themselves, to my recollection, to be

willing to admit that they will stop the guerrillas. I don't know enough

about the details of the guerrilla movement in Thailand to know
whether if China cut off its support, it would dry up, or whether the

North Vietnamese are feeding it sufficiently that it would continue

anyway.
Mr. Pritchard. But it would be helpful.

Mr. Lord. It would be helpful.

I think in our ongoing relationship with Peking that we should

have serious talks with them about what can they do to help stabilize

the situation in various parts of the world and in Asia. For example,

in Korea, can they be helpful there ? Another example is in Thailand.

I think we could have serious talks, and I think we should.

Mr. Pritchard. That was my next question. How much help can they

be with the North Koreans. Would you agree with me that I don't

think we have used our leverage as well as we should, and don't they

expect us to lean on them in those areas ?

Mr. Lord. They are very hardheaded and very practical. I would
think that they expect us to defend our interests. There is only so much
that they can do. I think that they probably can do more than they

have.
For example, in Korea, it is tricky with them, with the Soviet role

also being crucial, and they are jockeying for position with the Soviets.

For them to get out in front of Moscow in pressuring North Korea to

be reasonable, is difficult for them, and we have to take these kinds of

factors into account.

I would say, on a more general point, that one of the major pluses

in our relationship, even before official normalization, over the recent

years as well as now, and hopefully in the future, is our parallel inter-

ests in various parts of the world. This is something that is very hard
to quantify, where they have been helpful. Thus, I don't want to leave

the impression that they have not been helpful. I am sure other wit-

nesses have pointed this out, but there is the fact that they are for a

strong NATO. They put on no pressure to kick us out of our bases in

the Philippines, or our presence in Thailand. They don't make Japan
choose between us and them for good relations, and in fact stress that

United States-Japanese relations are more important than Chinese-
Japanese relations.
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MIDDIiE EAST

They have quietly backed our effort m Middle East diplomacy be-

cause it reduces Russian influence in the region. These kinds of ele-

ments where they help behind the scenes are a major plus for us. It is

very hard to explain to the American people or to quantify it, but it

is to me one of the most important parts of the relationship.

iSo what I am saying is that I think that we can continue to work on
these issues. And 1 would put particular emphasis on some of those

Asian issues that you are referring to.

Mr. Pritchard. Finally, don't you think that the Vietnamese did
not learn very much from the war that they were in with us ?

Mr. Lord. You think that they are getting in a similar situation ? It

looks that way to me.
Mr. Pritchard. Doesn't that look like a very long involvement in

which their choices are very difficult ^

Mr. Lord. I think so, because there is the combination of continuing
Cambodian hostilities and Vietnamese-Cambodian conflict due to eth-

nic reasons, the fact that the Chinese can put pressure on their borders,

and the fact they have some problems in Laos as well, where they are

influencing the regime.

Even for Hanoi, with its determination and military equipment, I

think that they have their hands full. I agree with you.

Mr. Pritchard. Thank you, Mr. Chairman.
Mr. Wolff. I was interested in one remark you made, Mr. Lord.

How could that help us in the Middle East ? I thought that they were
against us.

Mr. Lord. Here again, it is whether you believe their U.N. rhetoric

or whether you believe what they say behind the scenes. Sure, they

are basically anti-Israel in the sense that they will not get out in front

of any Arab countries in terms of recognition or deals.

But they have made it very clear in private, and I believe publicly,

although with a much more guarded tone, that they welcome U.S.
diplomacy—using both hands, for example, one with Israel and one

with the Arabs—not out of any goodwill toward us or toward Israel,

but because they think it reduces Soviet influence in the area.

So I would not exaggerate the help on this particular issue. But the

fact that they certainly backed Sadat in moving away from the Rus-

sians a few years ago, and they back our shuttle diplomacy, I think is

marginally helpful to us. Certainly, if they were vigorously opposing

it, it would be marginally unhelpful.

Mr. Wolff. :Mr. Mica!
Mr. Mica. I don't want to cover what you have already covered. If

you have alreadv mentioned this on tlip record, let me know.
Mr. Lord. OK.

KENNEDY-WOLFF RESOLUTION

Mr. Mica. I underetand vour concern with continued assurances

from Communists about Taiwan. Have we been discussing the

Kennedy-Wolff resolution?

Mr. Lord. No, we have not. I indicated in some informal opening
remarks that I am reluctant to get into one resolution versus another.
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I do believe that there should be some congressional expression of

concern as to the future of Taiwan. But I am not really qunlified, I

don't think, to sit here and say that this resolution is better than that

one.

I think that it should be strong, as I said in my opening remarks, but
clearly at some point it gets provocative to Peking. So there is a
balance.

Mr. INIicA. Within the sense of the resolution that came before the

Congress, would it be your opinion that whatever resolution we move
on, or act on, ought to be within the bounds, or the scope of what the

President agreed on, because if we don't, it is my understanding that

it will negate the agreement, and the President would veto it. So it

would have no effect. Is that correct?

Mr. Lord. It depends on what you mean by "the scope of what the

President agreed on."

Mr. Mica. For instance, the normalization agreement : if we said in

the resolution that we would have official ties, which is an extreme
case. There is nothing that negates official ties, but precluded in

govemment-to-government ties.

Mr. Lord. I am not sure of the difference. You could not do that. You
cannot have govemment-to-govemment ties. You cannot have a mu-
tual security treaty. This kind of agreement is obviously out of the

picture. But I don't think that anybody is suggesting any one of those

two, at least in the resolution. Maybe they are, but you could not do
that. You are right,

"What you could do, though, is state that the Congress notes all these

statements that have been made by Peking, the reassuring statements,

and is basing expectations of future relations with Peking upon this

kind of approach. It could express its own concern for the future se-

curity and prosperity of Taiwan.
It could say a lot of things that were not said either in the com-

munique, or by the President in his speech, or by the LT.S. statement
in December, that would not negate the agreement, but would make
it very clear that the Congress as well as the administration is con-

cerned that this issue be settled peacefully in the future.

Mr. Mica. Am I correct that these things could go in the report and
have the same effect?

Mr. Lord. I am not a legislative expert. I would have thought that

there would be much more force in a congressional resolution. I am
not sure of the precise situation you are in. I would think that a reso-

lution would have much more strength and credibility than just a
committee report. It is presumably something that the whole Congress
votes on. It is more official action than just a report on the opinions

of the committee. Am I correct on that ?

Mr. Wolff, The resolution is a fine line document. The whole resolu-

tion will be based on the report, as I understand it. The report is the

legislative history.

Mr. Mica. Is there any specific wording that you feel, that you have
thought about that would be adequate?
Mr. Lord. I am really reluctant to give any specific language. I do

think that there ought to be expressions of Congress concern for the

security of Taiwan, that the issue be settled peacefully, that United
States-Chinese relations can only prosper with this kind of prospect.
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That kind of approach, perhaps noting and incorporating reassur-

ing statements that the Chinese leaders themselves have made. But I

am not prepared to spell out the active parts of what the United
States would do in such a situation. I do think that it has got to be
very carefully done.

I want to make clear that I do think, for the reasons that I said

earlier, that such a resolution would be helpful. At the same time, I

strongly support normalization. I said earlier that I think the basic

agreement is a good one, and I would not want to go so far as to be

overly provocative to Peking.

EFFECT OF KENNEDY-WOLJT

My view is that we would not hurt our relations with Peking by
some expression by the Congress of concern. It seems to me that Peking
is interested in whether the United States is a credible world power
that can and will stick by its friends, even if it cannot say so pub-
licly, for obvious reasons. Privately it cannot be too angry to see that

the U.S. Congress is concerned about the future of people that we
have been dealing with for many years, and who have been very

decent.

Furthermore, it is not in Peking's interest for the situation in Tai-

wan to become wholly destabilized, for the people there to become
panicked, or consider options that Peking would not like, and would
face all of us with difficult choices.

So I think that there are some argmnents that it is even in Peking's
interest that we show that we stick by our friends. But we have
to do this with care, and not be provocative because of the principle

of one China which Peking holds.

Mr. Mica. Let me just add if I may. Even before I became a mem-
ber of this conunittee, I shared your concern and the concern of many
people around the country about the safety and security of Taiwan. It

is becoming evident to me, as these hearings progress, that we will

have some type of resolution. I am cosponsor of the Kennedy-Woltf
resolution, which embodies a major concern in this Nation, and if

the Chinese Government does not recognize it now, with or without

this resolution, then they probably don't understand the basis of any-

thing else we have done with them either. It has to be acknowledged
and I think it will be.

So I share your concern, and I support it. But I think if the Vice
Premier left here with any knowledge of what was going on in this

country, he knows our concern for Taiwan.
Mr. Lord. I agi*ee completely. Successive administrations have made

this clear in every conversation. So they could be under no illusions.

I also said in my remarks before you got here tliat objectively the

security of Taiwan is assured, it seems to me, in terms of the defensive
forces, and Peking's worry about its other borders, and its amphibious
difficulties, and the direct impact on relations with us.

So what we are talking about here is something that is more symbolic,
but nevertheless important, an added sense of U.S. responsibility.
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CHINA AND THE MIDDLE EAST

Mr. Mica. If there is no objection, I would like to ask one additional
question.

I noted your connnent on the Middle East-Chinese influence. Do you
foresee in the immediate future that they would be helpful in the
Middle East situation, particularly Israel, and the agreement.
Mr. Lord. I am sorry, I did not understand the question.

Mr. Mica. Do you see any area where the Chinese will be helpful in

our dealings, or our present problems in the Middle East.
Mr. Lord. Only marginally. I don't think that they have tremendous

influence in the Middle East, to be honest. I am sure they have discus-

sions with Sadat. My guess is, and I just speculate, that they would
indicate that they certainly are not opposed and probably favor a
followthrough on the Camp David agreements, if only because, as I

said earlier, this reduces Soviet influence.

To answer your question, I don't see where they can be particularly
helpful in the Middle East in any significant sense, given the other
powers at play and the other leverages. I don't think that they can play
a particularly important role.

Mr. Mica. Do I understand correctly that they are generally in sup-
port of what we are doing ?

Mr. Lord. Yes, obviously more privately than they can be publicly.

But they support anything we do which they think reduces Soviet
influence, whether it is the Middle East, Europe, or anywhere else.

"What counterbalances the Soviet Union is good from their standpoint.
However, in certain areas they can be more helpful than others. In

Asia, they can have more influence in a place like Korea, or ASEAN,
than they can in a place like the Middle East, where they have less

relative influence, it seems to me.
Mr. Mica. Thank you, Mr. Chairman.
Mr. Wolff. Mr. Lord, I think to underline what you have said about

the U.S. credibility, so to speak, there was a statement made by Deng
regarding our position with Iran recently, about the fact that he felt

that we were not as forceful as we should be in protecting the forces in
Iran. This lends further credibility to the statement you have made
about their feelings regarding our actions following our words.

Is there anything else that you would like to add, Mr. Lord ?

normalization supported

Mr. Lord. I might just comment, Mr. Chairman, that the thrust of
our exchanges since my opening remarks has been on the future of
Taiwan, and the assurance of that future. I stick by that. I am con-
cerned about it.

I would not want to leave any impression, because of the emphasis
of the exchanges, that I am not strongly in favor of better relations
with Peking for which I have worked personally for many years.
As I said at the outset, I think that the basic deal which has been

struck is in the U.S. interest. I support it. I might quarrel with some of
the details of the negotiations, but I am not here to be critical. How-
ever, I feel that the Congress might help.
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I want to leave you with the impression that I am strongly in favor

of good relations between us and the People's Republic of China,

including normalization as one part of that. I am also concerned with

the future of Taiwan. I do think these two concerns are compatible.

Mr. Wolff. Thank you very much. If I may summarize, you leave

us with the assurance that there have been no prior agreements, no
secret agreements, or anything else like that, that would be a constrain-

ing influence upon our future relations there, and our ability to be able

to strike the best possible deal with them.
Mr. Lord. That is correct.

Mr. Wolff. Thank you very much. We appreciate very much your
coming before us.

We will take a short recess, and then hear from Ambassador Mc-
Conaughy.

[Recess.]

Mr. Wolff. Our next witness will be the distinguished Ambassador,
who served for many years as Ambassador to the Republic of China

—

Taiwan—Hon. Walter McConaughy. I had the pleasure of meeting the

Ambassador during several trips that I made to that region, and we
are delighted to welcome you.

Would you step forward. Ambassador, and tlie staif director will

swear you in.

Mr. Palmer. Do you swear or affirm that the statements that you are

about to make are the truth, the whole truth, and nothing but the

truth?
Mr. McConaughy. I do.

Mr. Wolff. Before you proceed, could you identify yourself and
your connection ?

Mr. McConaughy. Yes, indeed. Mr. Chairman.

STATEMENT OF HON. WALTER P. McCONATJGHY, FORMER U.S.

AMBASSADOR TO TAIWAN

Mr. McConaughy. Mr. Chairman, I am the former American Am-
bassador, career Foreign Service officer, retired in 1974. My duty in

China included a brief assignment on the mainland, in Peking, in 1941,

just before Pearl Harbor, and a while afterward ; a tour in Shanghai,
where I was consul and later consul general from 1948 to 1950. I was
there at the time the Communists came in.

Then I was Director of the Office of Chinese Affairs at the Depart-
ment from 1952 to 1957 ; Assistant Secretary of State for Far Eastern
Affairs for a short period in 1961 ; and later Ambassador to the Re-
public of China on Taiwan from 1966 to 1974. I retired in 1974, and
I have been in full retirement since then, no official connections since

that time. I am a private citizen now.
Mr. Wolff. We thank you very much for coming here and appear-

ing before us today, and giving us the benefit of your advice and
experience. Would you proceed ?

Mr. McConaughy. Thank you, Mr. Chairman.
I consider it a privilege to appear before your subcommittee,

Mr. Chairman, and renew my cordial contact with you.

I think it would be understandable to assume that I might be some-

what biased in my view of recent developments considering my close
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identification for many years with the conduct of our relations with
the Republic of China on Taiwan.

I want to put it on the record that I am the honorary president and
member of the board for the Committee for a Free China, headed by
the distinguished American and former Member of the Congress,
Dr. Walter Judd.

I have had no access to classified material since my retirement. I am
speaking strictly as a private citizen, without any privileged informa-
tion postdating April 1974, when I retired.

I want to say that, while there might be some natural human bias

because of my close association with, and appreciation for the fine

qualities of, the Chinese Government and the people on Taiwan, I will

try not to be affected by localities. Of course, I speak as a private

American citizen concerned primarily with the national interests of

our country.

I happen to believe that, in many respects, the welfare of Taiwan is

in our interest, and that Taiwan had been a very useful ally to us

over the years. It is painful for me to take issue at all with the recent

developments. As a career Foreign Service officer, I think that it is

instinctive for me to want to support the current administration and
our President in the area of foreign affairs, including the area of my
specialty. I do support, in substantial measure, the move that Presi-

dent Carter made on December 15, when he announced the agreement
with the Peking government.

NORMALIZATION ADVISABLE

I would particularly point out that I am not questioning the ad-

visability of normalization, fully recognizing diplomatically the

People's Republic of China Government in Peking. I recognize that

after that government has been in power for 30 years, unchallenged
power, really, the time has come for their recognition. The geopoliti-

cal as well as bilateral considerations make it advisable that we pro-

ceed with a reasonable offer of recognition.

As I am going to spell out a little later, I am not happy about the

proposed arrangement for the continuing conduct of our very im-

portant relations with Taiwan. More about this in a few moments.

PROGRESS ON TAIWAN

I would just like to take a moment to recall what perhaps some of

our people tend to forget. We have seen a phenomenal history of de-

velopment and progress by the government and people on Taiwan,
particularly since 1951, when our economic assistance started. In the

14 years that followed, up to 1965 when the economic aid was termi-

nat^ed because they did not need it any more, I suppose the most im-

pressive record anywhere for efficient and productive use of our for-

eign aid was registered by the government on Taiwan. The success of

the program there was frequently cited by AID and its predecessors

as a model of how successful a foreign aid program could be with the

right sort of utilization by the recipient country.

The government there has been a staunch and steadfast ally of ours

all the way, in all the critical U.N. votes, and in such crises as the
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Korean war and our involvement in the Vietnam conflict. So it is a

relationship that we look back on with pride and satisfaction.

It does pain me to see the relationship now changed so abruptly and,

it seems to me, so inconsiderately. It grieved me to see our seemingly

studied neglect of the representatives of the Government on Taiwan,
and the apparent tendency to disregard their interests and their

sensitivities.

Even if we had to take the course toward the mainland which was
decided upon in December, I think that we could have shown more
concern for the sensitivities of our friends on Taiwan. Sometimes it

seems that we have a tendency to show more consideration for our

former enemies than we do for our friends.

SHANGHAI COMMUNIQUE

I want to say a few words about the problems that, it seems to me,

may have been created for us by the December 15 agreement with the

Peking government. Tlmt agreement was basically founded on the

Shanghai Communique, which President Nixon signed with the

Peking authorities in February 1972.

As already pointed out in these hearings, the agreement recently

reached does not exactly follow that communique, but that com-
munique did break the ground for the agreement reached last Decem-
ber. I think we ought to note carefully that at that time we did not

actually state that we accepted the Peking position that there is only

one China, and that Taiwan is part of that China. The phrase was that

we did not challenge the Peking position. We did not say that we ac-

cepted it, but we did not quarrel with it either.

Now the government in Taipei hopefully believed that statement

"does not challenge" simply meant that we did not choose to argue or

debate the question in that particular forum, the forum of that com-
mimique. So they did not worry as mucli about any implication that

Taiwan was a part of Communist China as might have been antici-

pated.

The second stipulation in the Shanghai Communique was that both

countries would proceed as expeditiously as practicable to a normal-

ization of relations. But the hopeful view of the government in Taipei

was that normalization might not necessarily mean establishment of

conventional diplomatic relations, at least not immediately. Perhaps
"normalization" could mean something different in these days. It

might mean finding new channels for diplomatic intercourse. Maybe
the United States could find a formula for a fairly effective means of

communication with Peking which would fall short of formal diplo-

matic recognition. Taipei knew that our formal recognition of Peking
might mean a change in our relationship with the government on
Taiwan.
Mr. Wolff. If I might interrupt you a moment. Ambassador

McConaughy ?

Mr. MoCoNAUGHY. Yes.
Mr. Wolff. You were Ambassador to the Republic of China during

the time of the communique—the Shanghai Communique—and there-

after during the time when we continued to pursue normalization
procedures.
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The statements that you are making now, are they the result of your
conversations with various members of the administration, or people
who have responsibility in that area, or are they your own supposi-
tions?

Mr. McCoNAUGHY. They are intimations that members of the Chi-
nese Government on Taiwan gave to me. They hoped that this was
what the communique signified. This was not conveyed to them by me
es our interpretation of the communique.
Mr. Wolff. The other way around.
Mr. McCoNAUGHY. Yes.

CONSULTATIONS IN 1972

Mr. Wolff. During that period, Mr. Judd was here and he testified

about his role in the normalization procedure and the opening up of
original negotiations. During the time that you were ambassador,
since you were in a key role, a key position with the administration,
did the Department discuss with you or ask you for your recommenda-
tions regarding the future relations with Taiwan, or the future of our
relations with the People's Republic of China?
Mr. McCoNAUGHY. No. sir. There were, of course, instructions to me

as to how I should handle the presentation of the news of the com-
munique, but I did not try to interpret or read between the lines of the
communique. I tried to reassure them that there was no immediate
contemplation of any interruption of our relations with them, and
there wasn't, of course.

Mr. Wolff. What I am getting to is the reverse of that. Were you
consulted, or were you asked for your advice as to how we should pro-
ceed, or were you instructed ?

Mr. McCoNAUGHY. My advice on how we should proceed with the
mainland was not asked.
Mr. Wolff. Was your advice solicited at all as to how we should pro-

ceed with Taiwan, or were you instructed ?

Mr. McCoNAUGHY. It was pretty much left to me how I presented it.

Of course, I could not go beyond the language of the communique,
but I felt that President Nixon did intend to manifest continued con-
cern for the security and well-being of Taiwan. I had various con-
versations with the President, when I was in the United States on
leave, that led me to believe that.

Mr. Wolff. At any time, did they indicate to you the nature of what
finally evolved as the "one China," and the separate relations with
Taiwan ; was that part of the scenario, so to speak ?

Mr. McCoNAUGHY. My own Goverment?
Mr. Wolff. Yes.
Mr. McCoNAUGHY. No; that was not gone into, really, as to what

direct impact, eventually, the Shanghai Communique might have on
the Government of Taiwan. That was not gone into at that time.

I think the process of looking toward normalization, it was antici-

pated that it would be a slow process.

Mr. Wolff. I did not mean to interrupt, but I wanted to put these
things in perspective. One of the problems that we have is the ques-
tion of consultation on all of these moves that have taken place, whether
they were made within the confines of some small group, or within
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the Department itself, which was part of the consultative mechanism
that finally evolved this policy.

Mr. McCoNAUGHY. Of course, the negotiations with Peking leading

up to the announcement of July 1971, after Mr. Kissinger's trip to

Peking, were very closely held, and I was not a party to those.

Mr. Wolff. Were you advised that he was going there, or that he

was there before the announcement ?

Mr. McCoNAUGHT. No, sir.

Mr. Wolff. We have been noting a kind of a precedent for some

things that have been happening of recent date where there has been a

lack of notification.

Mr. McCoNAUGHY. Shall I proceed, Mr. Chairman ? I have just about

5 minutes more of this presentation, and then I will hold myself avail-

able for questions and discussion. It goes without saying, speak up at

any moment if you want to. I have notes, here, and it does not disrupt

my train of thought.

POLICY SHIFT IN DECEMBER 197 8

I must admit to some puzzlement at the sudden policy shift when
the President made his announcement on the 15th of last December. I

had assumed that we would reach some sort of a compromise with

Peking on the points at issue. I was, I can say without much exaggera-

tion, stunned when I realized that we had given in on all three of the

essential points which I had assumed would be at issue ; namely, com-

plete severance of official relations, the withdrawal of all military per-

sonnel, and the termination of the treaty of mutual security. This

goes beyond what the Shanghai Communique seemed to foreshadow.

I had assumed that certainly our negotiators would obtain some

concessions, on at least some of these points. I was almost incredulous

when it turned out, at least according to my interpretation, we gave in

completely on all three of these points. I could not see that Peking had

granted any particular concessions to us.

It is true that Peking has rather grudgingly agreed to look the

other way in regard to our continued supply of defensive material to

Taiwan. Even there, we agreed that nothing new would be supplied

while the treaty is still in effect—for the remainder of this calendar

year.

While there could be additional new army sales after the treaty

expired, that was not much of a concession by Peking.

Peking did not contradict our statement of concern about the security

of Taiwan, but you cannot say that it is much of a concession when

they just kept quiet, and did not make any commitment, while we ma,de

substantial, or complete concessions on all three of the points which

they considered to be at issue.

U.S. REPRESENTATION ON TAIWAN

I believe we did, according to press reports, originally ask for a

liaison office in Taipei, such as we had up to that time in Peking, but

apparently that was dropped very quickly. It was not really pressed.

I am going to come back to that later, and you will see that it is essen-

tial, in my view, that we seek to have something equivalent to a liai-
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son office. It might be a consulate, as it has been suggested, but
anyway, some sort of oiRcial presence short of a diplomatic mission.

I agree that it would now be hopeless to sell Peking on the idea
of U.S. diplomatic respresentation in Taipei, but I believe that a very
strong case could be made by us for a liaison office, which is official but
not diplomatic.

I believe the Secretary of State has indicated that he did not really
press Peking to be more specific on the nonuse of force against Taiwan.
There was some surprise for me in that. Although I don't know that a
Peking pledge on this point would have much tangible value, it might
have had some psychological and moral value.

TAIWAN PLEDGE ON FORCE

Mr. Wolff. May I interrupt again on this? Were you ever in-

structed to go to the Government on Taiwan and ask them for a pledge
not to use force in order to reunite the mainland with Taiwan ?

Mr. McCoNAUGHY. Yes ; that had been a constant concern of ours for
many years, even before I arrived there. My predecessors had taken
that up. Of course, we did have a pledge which actually was an ex-

change of letters, as you probably recall, Mr. Chairman, which went
along with the Mutual Defense Treaty of 1954.

In this exchange of letters attached to the treaty, there was an
assurance by the Government on Taiwan that they would not use force
against the mainland without our concurrence; but after that, there
were a few "pinprick" raids, occasionally, along the coast, and that
was the subject of discussion while I was there.

An understanding was reached with the Government, I guess it was
in 1969, or about that time, that there would be no more of that with-
out our concurrence. Of course, they knew we were not about to give our
concurrence, so they terminated those, and I believe there were no
more raids of any sort after that date.

PRIVATE CORPORATION OPPOSED

Now, a word about the difficulties of a private institution, or a pri-

vate corporation as is contemplated by the administration, to carry
on our relations, and the conduct of our affairs with Taiwan.
To my way of thinking, it is highly improper, undignified, and even,

in a sense, not exactly straightforward to set up an ostensibly private

corporation, which everybody knows is really official, to carry on our
business in Taiwan. It takes an act of Congress to set it up. The claim
that it is private would simply be a fiction, a transparent deception, you
might almost say.

I just think that it does not accord with our dignity as a nation and
with our sense of straightforwardness to play a game like this, a

charade, and pretend something is the case when it is not. In the serious

business of conducting our Nation's affairs, I don't think that there is

any room for a game like this.

JAPANESE FORMULA

It is true that the Japanese have done something along the "Insti-

tute" line. I think that is considered to be a model which we might fol-

low. But our situation is quite different from Japan's. Despite the great
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importance that Taiwan has for Japan, that country does not have the

tremendous involvement with Taiwan across the whole spectrum of

relations that we must sustain. In addition to the greater total eco-

nomic interest that we have, we have the security responsibilities. Also,

I guess that the Japanese representational tradition is a little different

from ours.

So the Japanese have gotten away with the unofficial agency concept
pretty successfully. But it is a different matter when we, the country
that m the view of the Government of Taiwan, is the one that really

counts, adopts this procedure. It is particularly demeaning to Taiwan,
and I think it is unsatisfactory and inappropriate for us.

DOUBTS EXPRESSED

I believe, Mr. Chairman, there is actually a law on our books pro-

hibiting private citizens from acting as agents of the U.S. Government,
or attempting to conduct the business of the U.S. Government, The
employees of the private corporation or institute would not actually

be functioning private citizens, but technically on the record they
would be private citizens.

So I would assume that we would have to repeal this law prohibit-

ing private citizens from trying to conduct official business for the

U.S. Government. That is just one example of how absurd it seems to

me to go through this sort of mumbo-jumbo.
I know enough about the Government on Taiwan to be sure that it

will not be happy about being required to go through the same "private

agency" pretense. It may be wondered whether "private agencies" of

the sort contemplated, with just a few officers, will have all the ex-

pertise that will be needed to handle the whole complex of United
States-Taiwan relations.

Let us take, as example, the servicing and handling of the colossal

U.S. Export-Import Bank commitment in Taiwan, loans and loan

guarantees that amount to, I suppose, close to $2 billion ; the monitor-
mg of the peaceful uses of atomic energy there, with seven or eight

giant nuclear powerplants scheduled to go up, one of which is already
completed, and two others, well underway; the tremendous flow of

students and businessmen from Taiwan to our country, and of Ameri-
can tourists to Taiwan. This is quite apart from the enormous private
industrial investment we have through American branch factories op-
erating there, and the tremendous bilateral trade between Taiwan and
the United States. Tliis two-way trade with Taiwan, exceeds by far our
two-way trade with the entire mainland of China.

It is a big order for a small group of ostensibly private citizens to

handle. Of course, there might be arrangements for officials of our
Government to ffo there on loan as adviser's or temporary consultants
to our "private" institution or its Taiwan counterpart. I don't know
whether the Chinese Communists would frown on that or not. Should
we have to worry whether the Chinese Communists like our way of
conducting relations with Taiwan ? I am afraid that the way things are
shaping up, the administration would worry.
There is simply no precedent under our laws and traditions for

private U.S. citizens to carry on our diplomatic, consular, defense, eco-

nomic, technical, scientific, and cultural relations with another country.
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Then there would also be all kinds of problems for the Taiwan Gov-
ernment. They would have to have "private" citizens here, not only to
conduct their reciprocal part of the affairs that we are talking about,
but also to look out for the very large community of Chinese citizens
in this country who owe allegiance to the Government on Taiwan.

Naturally, the Taiwan Government wants to keep in touch with this
community and retain its loyalty. It wants to counteract the efforts to
subvert this Chinese community that can be anticipated from the
Chinese Communists as they begin to get consular offices spread over
our country. Can the Taiwan Government do that through supposed
"private citizens" ? The Taiwan representatives will need the right to
work with, and extend protection to the Taiwan Chinese citizens in this
country. It might be difficult to avoid conflicts between the Taiwan
unofficial and the Peking official representatives in the contest for the
allegiance of Chinese nationals in the United States and our proposed
policy would give the advantage to Peking.

I can envisage just a whole morass of problems developing out of
the proposed private citizen approach if it is allowed to go through.

TAIWAN UNIQUE

There is something that I might say on the unique status of Taiwan.
There is really no status comparable to it anywhere else in the world,
that I know of, but in the interest of time, I think I will pass that over
now. It may be that you, Mr. Chairman, or one of your colleagues may
want to raise that with me at a later time.
Now my conclusion—there are just a few points, four points that I

would like to make in conclusion—summation and conclusion. The first

point, we have now recognized the "reality," it might be said, on the
mainland. The proponents of recognition have been saying for many
yeai-s : "AVe can't blind ourselves to the reality of the Government on
the mainland." We have accepted and recognized that reality. At the
same time, should we be required to deny the reality on Taiwan ? That
has been and is a real government, too. Actually in terms of total world
impact, when you take into account their tremendous trade and their
shipping, their role in air transportation and in world telecommunica-
tions with two satellite receiving stations on Taiwan, in view of all

that, can we deny that they are a governmental entity. If they are a
government, they are certainly entitled to send and receive official rep-
resentatives, I do not say "diplomatic," but "officials," short of
diplomatic.

(X)NGRESSIONAL, ROLE

Next I would like to make the point that while the President was
certainly within his constitutional prerogatives in carrying out the
negotiations with Peking, there is one provision in the agreement
reached which has to be considered conditional because it requires con-
gressional action. That is the one whereby we agree that there will be
no official lepresentation between us and the Government on Taiwan.

It was certainly known at the time that the agreement was signed
that congressional action was required to implement this provision.
Since congressional action has not yet been taken, it seems to me that
we have to say that this matter is still in suspense. The Congress has
not yet agreed to this undertaking. So, it seems to me that up to now
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that provision has not been consummated and there may yet be time

to seek an amendment of the ban on official representation.

Third, I recognize, and I believe you would agree with me, Mr.

Chairman, that we certainly need execi'tive and legislative branch

coordination here. There is a role for the executive branch, and there

is a role for the legislative branch. They need to act in concert on this

issue. If there should be an impasse, or if they work at cross-purposes,

it could result in a very awkward and difficult situation.

I believe that when we get an agreed foreign policy, a national con-

sensus, there ought to he nonpartisan support of the policy. Politics,

in a sense, stops at the water's edge. I feel that the President certainly

deserves to have his arm upheld, especially at this time, when there

are so many almost immeasurable problems in foreign policy facing

him.
I feel that we must support in general the new policy, but try to

induce the administration to seek a better representational arrange-

ment than the proposed one, which I consider preposterous. But if it

turns out that if moditication cannot be achieved, then I would say

that we must, reluctantly go along with the proi>osed arrangement. An
imperfect arrangement for conducting our relations with Taiwan is

better than no arrangement at all.

Taiwan's identity

My fourth and final point is that we should resist efforts by the

Peking Government to dictate our Taiwan policy. Taiwan is a sepa-

rate entity. I don't say that it is a separate sovereign Chinese Govern-

ment, but it is a very special case. Peking has recognized that fact

by making these offers of autonomy and the right for Taiwan to keep

their own armed force. Peking recognizes that it is not comparable

to an ordinary province, one of the contiguous provinces of China.

Taiwan has 'a history of separate identity from the mainland. I will

not call it a separate sovereignty, but a separate entity. I believe myself

that it is the intention of the Peking Government, gradually, to try

to isolate Taiwan. Any isolation would make it more difficult for

Taiwan to maintain itself. Any international discrimination, for in-

stance, against Taiwan's foreign trade or maritime and aviation traffic

would undermine Taiwan's ability to support its population.

There could be many ways whereby Peking might bring pressure

to bear on Taiwan if it has no recognized governmental status. It is

chiefly our view that counts in this matter. If we don't consider that

Taiwan has a Government, then the Taiwan people and their Govern-

ment are put in a very vulnerable position.

So I would like to see us adopt the principle that we are not going

to allow the Peking Government to dictate our policy as to the status

of Taiwan.
Thank you, Mr, Chairman.
Mr. Wolff. Thank you, Ambassador McConaughy, for a verv^ com-

prehensive statement. Certainly, the background that you have had is

a very valuable one for this committee.

Taiwan's self-defense role

I would like to ask you a few questions. First of all, you indicated

that we had not extracted concessions from the People's Eepublic of
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China. I mi^rht offer up the fact that statements that have been recently

made indicate the People's Republic of China is prepared to grant the
Taiwanese permission to maintain their own defense forces on Taiwan.
This is No. 1.

No. 2. : The point that you referred to, the sale of defensive arms
was the second point. The third is that they consider the "Japanese
formula" to be a major concession. They consider these to be conces-

sions. They consider that they have made certain concessions.

My question is this : Do we need—you have been privy to the infor-

mation insofar as the defense capability of Taiwan—do we need our
military forces on Taiwan for its defense ?

Mr. McCoNAUGHY. No, sir, I am not sure that we do. The fact is

that we have not had combat forces there, as you know. Our forces

there have been Air Force elements in logistic support of our opera-

tions in Southeast Asia, and Taiwan Defense Command and Military

Assistance Advisory staff. Charged respectively with defense planning
and training.

I think the Government there has very impressive defensive re-

sources at its disposal. I think that it is unlikely that we will see a

Chinese Communist attack. They want to absorb, or in their words,
reunify the island by means other than force. Tliey want to take it over
intact. Of course, it would be a tremendous asset to them if it is taken
over intact, and viable.

So I think the main danger is international isolation and economic
pressures on the productivity and foreign trade of Taiwan, brought
about and induced by tactics of the Government in Peking. That is my
primary apprehension.

MUTUAL DEFEiSrSE TREATY

Mr. Wolff. We come to another of the points in question, the ques-

tion of the Mutual Defense Treaty. According to the War Powers Act,
the President has the discretion to act in case the security interests of

the United States are threatened. Congress has the authority to come
to the assistance of any entity that it wants to in the event that it feels

that the security interests or the basic interests of the United States

are in some fashion threatened.

So you see, the President, even without this Mutual Defense Treaty,
would have the opportunity, if he so desired, to meet these military

considerations, regardless of whether there was a Mutual Defense
Treaty or not. We do not have one with Israel, yet we have come to

their assistance. That is point No. 2.

The third point that we have conceded concerns derecognition. Thus
the points are the military forces, the question of the abrogation of

the defense treaty, and the third point of derecognition.

KENNEDY-WOLFF

Now there are those of us in the Congress, about 100 of us so far,

who are attempting to take the omnibus bill that Avas presented by
the administration, and amend that omnibus bill by a joint resolution

which attempts to solve some of the problems of the defense require-

ments, without abrogating the agreement of normalization with the

People's Republic of China that has been made by the President.
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I don't know whether or not you have seen that resolution.

Mr, McCoNAUGHY. I have not seen the text.

Mr. Wolff. I might read you some points in this, and see whether
that satisfies some of the requirements wliich you have

:

Regarding the i)eace, prosperity, and welfare of the people on Taiwan, the

Pescadores, and for other purposes.
Whereas the Government of the United States and the People's Republic of

China on January 1, 1979, recognized each other and established diplomatic
relations

;

Whereas the President on January 1, 1979, terminated diplomatic relations

with the Republic of China and gave notice that on December 31, 1979, the
United States will terminate the Mutual Defense Treaty between the United
States of America and the Republic of China, pursuant to article X thereof

;

Whereas the American people have had and desire to continue to have exten-
sive, close, and friendly relations with the people on Taiwan and the Pescadores
(hereinafter "Taiwan")

;

Whereas the United States has a continuing interest in the peaceful resolution
of the Taiwan issue and expects that the Taiwan issue will be settled peacefully
by the Chinese themselves

;

Whereas in pursuance of its interests in the stability and peace of the area,

the United States will continue to provide Taiwan with arms of a defensive
character ; and
Whereas the United States recognizes that an armed attack directed against

Taiwan would represent a danger to the stability and peace of the area : Now,
therefore, be it

Resolved by the Senate and House of Representatives off the United States in
Congress assembled,

Section 1. The President is directed to inform the Congress promptly of any
danger to the interests, concerns and expectations of the United States in the
peace, prosperity, and welfare of Taiwan.

Section 2. The Congress finds and declares that it is the policy of the United
States to act in accordance with constitutional processes and procedures estab-
lished by law to meet any danger described under section 1, and otherwise to

safeguard the interests, concerns, and expectations of the United States.

How much further beyond that we can go is very problematical,
because we are talking about the trade, we are talking about the mili-

tary, we are talking about the security, and we are talking about the
interests of the United States and the people of Taiwan.

CONGRESSIONAL SUPPORT

The United States has never taken the position, as it should not have,
for any particular regime in the area. As cosponsors of this legislation

we have the leadership of the Democratic side of the Hou.se. The fact
is that we have 100 Members, Democrats and Republicans, of various
spectrums—conservatives, liberals, moderates—all banded together in
order to find some way to fill the vacuum of this omnibus bill which
does not address itself at all to the security of Taiwan, or to the in-

terests of the United States.

I am just wondering on this basis—I don't ask you to pass judgment
on this one, but I am just wondering if for the next few days—we have
got to mark this bill, by the way, this omnibus bill, and we will start
markup on it next Wednesday—if you could perhaps give us your
comments, for the record. .

KENNEDY-WOLFF ENCOURAGED

Mr. McCoNAUGHY. I will be glad to do that, Mr. Chairman. Cer-
tainly this goes a long way to give the type of reassurances that I
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think are very useful on the security side. The one thing that is not
here, that I think is so important is this matter of our public accept-

ance of the obvious fact that there is a government on Taiwan.
It is almost incredible, but the way things are set up, we are prac-

tically in the position of implying that there is no government there.

The insistence on private citizens as representatives carries that
implication.

Mr. Wolff. In the Omnibus bill, we do regard all of the treaties that
are in effect with the exception of the Mutual Defense Treaty, which is

in notification of abrogation in 1 year, and do indicate at that point
that all of these treaties will remain in force—treaties and executive
agreements—will remain in force with the people on Taiwan.
The people on Taiwan have tried to get a definition of what the ad-

ministration means "by the people on Taiwan." They could be people
from Mars, as far as the information that we have been able to get.

Mr. McCoNAUGHY. "The people on Taiwan" does not mean anything.
The agreement has got to be with their government. The Government
on Taiwan is very effective. They are not a people living in anarchy.
It is absurd for us to pretend just at the behest of the Chinese Com-
munists, that there is a nongovernmental situation on Taiwan, so we
can only exchange private citizens representatives.

FUTURE CONCERNS

Mr. Wolff. There is another factor there which I think is important.
I think that we are looking the other way, and the Chinese are looking
the other way, in order to reach some sort of accommodation. I think
that this is important, because if only we are looking the other way,
and they are not, then, I think, it obviously could not work.
My question for the future is, how long are we both going to look

the other way? That, I think, is the most serious part of this entire
question.

Mr. McCoNAUGHY. That is right.

Mr. Wolff. If there is a change of regime, for example, we have put
into concrete some very important factors. If there is a change of
regime, will they follow through on the same attitude as has been dis-
played, a very progressive attitude that has been displayed by the
present regime in the People's Eepublic of China ?

Mr. McCoNAUGHY. I think that we have to look at the fact, though,
that Vice Premier Deng did refrain from giving any unqualified
assurance when he was in this country, or at any other time, as far as
I know, that they would renounce the use of force, or the threat of the
use of force.

He is reserving this as something, at least in principle, which might
be important. I don't believe that he intends to use it, but I believe he
thinks that just the threat of the use of force can be a useful sort of
"Sword of Damocles" to hold over Taiwan.

U.S. FORCE NOT RULED OUT

Mr. Wolff. Similarly, we have not renounced the use of force in the
event that they resort to the use of force. I think the President indi-
cated that just the other day.
Mr. McCoNAUGHY. That is right.
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Mr. Wolff. Where we have clout in this, you might find that it is a
step forward. But I am concerned that there are a lot of potholes,
and there are a lot of very serious areas where we might trip and fall.

It would be a very tragic situation if that did occur.
I think that we have to be concerned with other elements that are

impacting upon that area of the world, the Soviet influence in that part
of the world, which it is trying to build up. The fact that we should
have peace, not at any price, but peace is a very important considera-
tion for all us because very little progress has been made if there is any
type of war or disruption of peace.
Mr. McCoNAUGHY. You are right.

Mr. Wolff. I want to thank you very much. Ambassador Mc-
Conaughy, for coming before us. I know that in this weather, and
everything else, it has been an imposition upon you. But we really ap-
preciate your being able to give the benefit of your experience.
Mr. McCoNAUGHY. Thank you very much, Mr. Chairman.
Mr. Wolff. At this point in the record, the submission so kindly pre-

pared for us by Admiral Gayler will appear. The subcommittee
wants to extend its special thanks to the admiral, and our apologies
that the snow has forced us to curtail today's hearing at this point.
For the record, without objection, we also are pleased to submit a

paper on "The Legal Status of Taiwan After Derecognition and Some
Comments on the Proposed Legislation," prepared at our request by
Prof. Victor Li of Standford. Professor Li, who was of great assistance
to the subcommittee during our normalization hearings last year,
continues to earn our gratitude for his thoughtfulness.

Finally, and by no means least, Senator Goldwater has asked that
we include in our record his views on the President's actions of Decem-
ber 15. Without objection, we will be pleased to do so when they
come in.

The subcommittee stands adjourned until further notice.

[The material referred to follows :]

Statement of Adm. Noel Gayler, Former Commandeb-in-Chief,
Pacific, CINCPAC

Mr. Chairman, I'm glad to present this today, because I believe that solutions to
our apparent dilemna in China policy are both possible and necessary.

Possible, because we can, if we will, develop a policy that will permit realistic
and friendly relations with mainland China and at the same time avoid any
implication that we are throwing Taiwan to the wolves, or that we are ganging
up with others in Asia against the USSR.

Necessary, because we must at the same time reduce tensions to enhance the
peace, improve the strategic balance (what the Russians call "the correlation of
forces"), and maintain our faith and honor as an ally.

I believe the normalization of relations with China is necessary and realistic.

The unprecedented and open-ended military buildup of the USSR continues.
Their intentions are uncertain : while they may not want war, they certainly
want to pick up all the marbles they can under the shield of military dominance.
China, if not an ally, is certainly a makeweight on the other side of the scale.

And it is of course only realistic to recognize the long-continued effective control

of Peking over the whole of mainland China.
At the same time, it is most important that we not give the impression we are

trying to create, or participate in, an Asian coalition hostile to the USSR. The
Russians are singularly lacking in insight. They do not perceive that it is their

own military buildup, support of international aggression, and declaratory sup-
port of "wars of national liberation" that create the thought of a coalition against
them. Their reaction to the idea would be calculated to give us the greatest possi-

ble pain, and might even be violent. And we've given a lot of hostages to fortune.

We are a deficit nation in natural resources, not only in oil, and our Allies and
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friends even more so. We've neglected our Pacific Fleet and Pacific Air Forces,
and the security of our vital sea and air lanes in the Pacific and Indian Oceans

—

the whole of the Asian littoral, is by no means assured. We're in no position to
pick a quarrel, even if that were a good idea, which is isn't.

The proper place for the United States in the power triangle is just where we
are—on better terms with each of the two great adversaries than they are with
each other. And here, I believe, Japan, our most important Ally, would be glad
to join us.

So far, so good. But our major dilemma is our moral commitment to Taiwan, a
faithful Ally for 32 years. It is essential both to our moral position and to our
perceived strength and will that we not renege on that commitment. How can we
reconcile these imperatives, in the light of the insistent position of the PRC
that the fate of Taiwan is an internal Chinese question?

It seems to me that the answer lies in our taking all necessary measures in

support of Taiwan to insure the continued .security of that island. At the same
time, while not involving ourselves in the process, we should encourage in every
way a peaceful political evolution.

What is needed for continued security?
Continued political viability. In the absence of formal political relationships

with most of the world, Taiwan should have workable institutions and links

necessary to her continued functioning.
Continued economic strength. We should help to maintain in fact the eco-

nomic and trading relationships that have facilitated the economic success of

Taiwan.
Military security. There seems to be no reason to believe that Peking con-

templates military action against Taiwan, and there are many persuasive rea-

sons why it would not seem to be in her interest to do so. Yet the scene changes,
and so do the players. It's possible to visualize circumstances in which the PRC
might have other ideas :

An important Russian presence in Taiwan.
A move toward permanent independence from China, under the leadership of

the Taiwanese majority.
A continued refusal to negotiate political arrangements acknowledging main-

land sovereignty.
The security strategy of Taiwan would therefore seem to be to discourage

military solutions by making the price as high as possible. It would seem they
should borrow a leaf from Swetlen and Switzerland, who have long lived in war
and peace next door to powerful and overbearing neighbors, and yet maintained
their independence. They should make themselves as indigestible as possible,
so no one will be tempted.
So we come to the military security of Taiwan. There seem to be four military

options open to the PRC

:

They could attempt to invade and conquer. I think this is beyond their present
military capability, and that it would take a number of years of military buildup
before it was feasible.

They could punish Taiwan from the air. This would entail tremendous loss be-
fore the defenses were finally submerged, and would in any case be a pointless
operation.
They could blockade or threaten blockade. This is a far more serious problem.

It's feasible now, with present PRC naval and air forces, including siibmarines.
It could be given some color of legitimacy in international law. It would not
entail the full political liabilities of invasion or air attack.
They could take some lesser military action, for example the seizure of islands,

designed to humiliate the ROC and demonstrate its weakness. This seems per-
haps the likliest military course of all, given the Maoist legacy of politico-
military action.

Let me say again that I am not predicting any of these actions, nor do I think
them likely. I believe that it would be wise for Taiwan to further insure against
them by raising the price.
What should Taiwan do to enhance military security? This is certainly not a

time for gratuitous advice, and if any of my friends should read these words, I
hope they will forgive me. But from a military point of view, these actions seem
necessar.v

:

Strengthen the defenses of their airfields and secure their aircraft. Harden and
dig in.
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Provide sufficient overwater attack air capability to ensure against an effective
close blockade by surface forces, or demonstrative seizure of ROC islands.
Provide enough air and undersea surveillance and air anti-submarine capa-

bility to keep submarines honest—e.g. to prevent their operating on the surface.
None of these measures are, in my judgement, provacative, nor do they go

beyond the limits of tacit PRC acceptance. They involve some shift from ROC
land to sea and air forces, plus some work with pick and shovel, but they do not
necessarily imply an increase in the ROC defense budget. So long as Taiwan is

economically prosperous, their defense should be affordable.

We can and .should help by making technology, aircraft and weapons available
on reasonable terms on the basis of need.
To summarize, it's my belief that

:

Recognition of the PRC is right and necessary.
We should stay equidistant from China and the U.S.S.R.
The security of Taiwan is feasible, with our political, economic and military

help to make the island indigestible.

These measures will be sufficient to maintain our commitment and credibility

as an ally.

"The Legal Status ob' Taiwan After Derecognition and Some Comments on
THE Propose^) Legislatation," Statement of Victor H. Li, Shelton Professor
of International Legal Studies, Stanford Law School

I am delighted that normalization of relations with the People's Republic of

China has finally taken place. But normalization still leaves many political and
legal problems to be resolved, including the status of Taiwan.

After January 1, 1979, we know what Taiwan is not : it is not the de jure

government of the state of China. Much less clear, however, is the question of

what Taiwan is.

We also know that United State.s-Republic of China (ROC) treaties do not

automatically lapse upon withdrawal of recognition. The Mutual Defense Treaty
continues in effect for one more year. In a December 30, 1978 memorandum for

all departments and agencies, President Carter declared :

"Existing international agreements and arrangements in force between the

United States and Taiwan shall continue in force and shall be ijerformed and
enforced by departments and their agencies beginning January 1, 1979, in ac-

cordance with their terms." ^

But the United States has not explained the legal rationale for preserving trea-

ties and maintaining commercial, cultural, and other relations with an unrec-

ognized entity.
I. TWO POSSIBLE choices

1. Successor government

One possible rationale is that the United States has treaty and other relations

with the state of China. Prior to January 1, that state was represented by the

ROC government. After the switch of recognition, the United States regards the

People's Republic of China (PRC) as the successor government to the ROC. As

such, the PRC assumes the rights and obligations of its predecessor.

The successor government theory is well known. For example, in 1971, the

PRC was recognized by the United Nations as the only legitimate representative

of China, and took over the seat belonging to that state.

Applying the above theory to the present situation, the PRC has succeeded to

the Mutual Defense Treaty and other agreements with the United States. These

treaties remain in force because the PRC has agreed, in an implied manner, that

they should continue to serve as the basis of American relations with the Chinese

territory of Taiwan.
In addition, since the PRC is the government of all of China including Taiwan,

the United States can have no direct relations with the authorities on Taiwan, un-

less the PRC consents. Taiwan could have no capacity to conduct foreign affairs,

except again insofar as the PRC consents, even if only in an implied manner.

2. De facto entity with international personality

A second possible description of the legal status of Taiwan after withdrawal

of recognition is that it is a ''de facto entity with international personality."

1 "Memorandum on Relations with the People of Taiwan," Federal Register, vol. 44,

no. 3, p. 1075 (Jan. 4. 1979).
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That is, while no longer regarded by the United States as a de jure government
or state, nevertheless Taiwan continues to control a population and territory
and to carry out the usual functions of government. Sec. 4 of the Restatement,
Second, Foreign Relations Law of the United States (hereinafter Restatement)
provides

:

"Except as otherwise indicated, "state" as used in the Restatement of this
Subject means an entity that has a defined territory and population under the
control of a government and that engages in foreign relations."

Similarly, the Convention on Rights and Duties of States, 49 Stat. 3097, T.S. 881
(1933) says:

"Art. 1. The state as a person of international law should possess the following
qualifications: (a) a permanent population; (b) a defined territory; (c) gov-
ernment; and (d) capacity to enter into relations with the other states."
In other words, whether Taiwan is regarded as a "state" or juridical person in

international law depends on whether it carries out the usual functions of a
state, and not whether it is recognized de jure by other states.

If Taiwan is a de facto entity with international personality, it may carry out
the full range of foreign relations, including entering into international agree-
ments and sending and receiving of official missions. With respect to pre existing
treaties and agreements, international law does not require that treaties entered
into with a once recognized government, the terms of which are limited to the
territory actually controlled by that government, must lapse after that govern-
ment loses de jure recognition while still exerting de facto control." In such an
unprecedented situation, the United States could make a political decision to

maintain these treaties on the ground that it may continue to deal with the au-
thorities in actual control of Taiwan.

II. THE U.S. POSITION

The PRC obviously views the switch of recognition as a successor government
situation. The position of the United States is not clear. In the Joint Communique
of December 15, 1978, the United States "acknowledges the Chinese position that
there is but one China and Taiwan is part of China," and "recognizes the Peo-
ple's Republic of China as the sole legal Government of China. Within this con-

text, the people of the United States will maintain cultural, commercial, and
other unofficial relations with the people of Taiwan."
One possible interpretation of these statements is that the PRC is the succes-

sor government to the ROC : there is one state of China which includes Taiwan,
and the PRC is the sole legal government of this state. Moreover, since the United
States can deal with Taiwan only "within this context," the United States ack-

nowledges the PRC's ultimate legal authority over Taiwan, including the right

to approve future U.S.-Taiwan relations.

A second interpretation is the acknowledgement of the Chinese position is not
tantamount to agreeing with it." Thus the status of Taiwan remains "undeter-

mined." Moreover, the United States also has said that, "whenever any law, regu-

lation, or order of the United States refers to a foreign country, nation, state, gov-

ernment, or similar entity, departments and agencies shall construe those terms
and apply those laws, regulations, or orders to include Taiwan." *

This statement might be read as an indication that Taiwan is a de facto entity

having the attributes of a state or government.
In selecting between the successor government theory and the de facto entity

theory, I believe that the former is not workable and does not serve American

» For a more detailed explanation of this position, see Victor H. Li and John W. Lewis,
"Resolving the China Dilemma : Advancing Normalization, Preserving Security," "In-
ternational Security, vol. 2, no. 1, p. 11 (Summer 1977) ; statement of Victor H. Li in

Subcomittee on Asian and Pacific Affairs of the Subcommittee on International Relations,

House of Representatives," "Normalization of Relations with the People's Republic of

China: Practical Imnllcations" (19771. p 87
8 There is a potentially serious linguistic discrepancy between the English and Chinese

texts. The Chinese text uses ch'eng-jen for "acknowledges." In the context, the Chinese
term carries a strong connotation of acceptance or agreement. Moreover, the Shanghai
Communique states : "The United States acknowledges that Chinese on both sides of the
Strait agree that there is but one China and Taiwan is part of China. We do not chal-

lenge this position. "The Chinese text uses a correct equivalent, jen-shih, for acknowledges.
Reading the Chinese texts of the two communiques together, the United States has in-

creased the degree of its acquiescence in the Chinese position from jen-shih (acknowledges
or takes note) to ch'eng-jen (recognizes or accepts).

* "Memorandum on Relations with the People of Taiwan."
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interests. First, the need to obtain the PRC's consent, even if only implied, for
continued dealings with Taiwan constantly places the United States on the de-
fensive. Serious difficulties would arise if, at a later time, the PRC objects to

some aspect of U.S.-Taiwan relations.

Secondly, the successor government theory leads to problems in areas other
than treaties or official relations. For example, the ROC has deposited in Ameri-
can banks over $4 billion of its foreign exchange reserves. If the PRC is the suc-

cessor government, it could assert that this money belongs to the "state of China"
and should be handed over to the proper representative of that state, the PRC.
The transfer of such a vast sum would undercut any policy to ensure that the
people of Taiwan "face a peaceful and prosperous future."

Finally, one of the reasons for moving ahead with normalization is to bring
American policy into accord with reality, a laudable goal. Structuring our deal-
ings with Taiwan as though it were a subordinate unit of the PRC would be a
departure from reality.

I believe that the United States should make clear that it regards Taiwan as
a de facto entity with international personality. Such a stand accurately reflects

reality : derecognition has not affected the manner in which the authorities and
17 million inhabitants of Taiwan conduct their affairs. The United States simply
is acknowledging the fact that Taiwan continues to manage its affairs in an
autonomous manner.

I should note that the above suggestion does not violate the principle of one
China. The de facto entity concept deals with present political realities, and
does not require or preclude eventual reunification or any other outcome. Indeed,
Vice-Premier Teng's recent indication that Taiwan may retain its own political

and economic systems as well as maintain separate armed forces acknowledges
the same realities.

The United States may derive some short term benefits from refusing to

clarify the legal rationale for continued dealings with Taiwan. After all, ex-

plicitly calling it a de facto entity would aggravate the PRC, while adopting
the successor government theory would damage Taiwan. Tliis policy of inten-
tional ambiguity may be difficult to maintain for an indeterminate time. In the
years to come I suspect that we will see many .situations where the PRC would
attempt to assert its position as the .successor. Each instance would set a
precedent for future dealings.
One of the first possible cases is likely to involve the ownership of the former

ROC embassy at Twin Oaks.^ The PRC may consider the obtaining of the state
of China's diplomatic property an important political and symbolic act. If th^
Executive or the courts transfer the property to the PRC as the successor govern-
ment, then other ROC assets, such as the several billion dollars in bank deposits
may also be jeopardized. Allowing the PRC to succeed only to property acquired
before 1^9 removes many of the difficulties, but still leaves unre.solved problems
such as the $550 million contribution made to the International Monetarv Fund
by the ROC in 1947.

ni. ATTRIBUTES OF A DE FACTO ENTITY WITH INTERNATIONAL PERSONALITY

This section discusses the capabilities and disabilities of a de facto entity, com-
paring them with the attributes of a de jure recognized state. It should be
pointed out at the outset that the de facto entity concept is not new or un-
familiar. Prior to January 1, 1979, the United States dealt with the PRC on
exactly such a basis. Although we did not extend de jure recognition, official

missions were exchanged, agreements were reached, American presidents visited
the PRC, and a considerable amount of trade and travel was carried out. No
one seriously questioned the capacity of the PRC to engage in such relations.

t. International law perspective

A de facto entity has the capacity to have treaty and other foreign relations,
even with countries not extending it de jure recognition. Sec. 107 of the Restate-
ment provides

:

"An entity not recognized as a state but meeting the requirements for recogni-
tion [of controlling a territory and population and engaging in foreign affairs],
or an entity recognized as a state whose regime is not recognized as its govern-

^ The ROC attempted to "sell" the property to a group of persons prior to January 1,
reportedly for a token amount. This transaction would not appear to be legally efTective.
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ment, has the rights of a state under international law in relations to a non-
recognizing state, although it can be precluded from exercising such a right if

(a) the right is of such a nature that it can only be exercised by the government
of a state, and (6) the non-recognizing state refuses to treat the purported
exercise of the right as action taken by the government of the other state."

'

In recent years, the United States has entered into agreements regarding a wide
variety of subjects with de facto entities such as the Democratic People's
Republic of Vietnam, the German Democratic Republic, and the PRC.
The American decision to conduct future relations with Taiwan through a

quasi-governmental corporation rather than through formal official channels
does not affect the status of Taiwan in international law. This decision reflects

political factors in U.S.-PRC-Taiwan relations, and is not the result of some
inherent disability of de facto entities.

2. Existing legislation

There are very few provisions in American legislation which provide that
de jure and de facto entities should be treated differently.'' In general, the legis-

lative approach has been to treat them similarly, unless there is a specific pro-
vision to the contrary. Some semantic confusion exists, since terms such as
"foreign country" or "foreign government" are often used in an undefined and
even inconsistent manner. President Carter's memorandum of December 30,
cited earlier, and the proposed legislation resolve this confusion by malting all

such terms applicable to Taiwan.
The proposed legislation resolves most the legal problems which may arise

after withdrawal of recognition. However, two potential difficulties remain. A
number of statutes place various restrictions on dealings with "Communist
countries."
For example, the Export-Import Bank may not take part in transactions in-

volving sales to or products from "a Communist country," unless the President
determines that the transaction is in the national interest.* The Foreign Assist-
ance Act bars assistance to countries that are "dominated or controlled by
the international Communist movement," as well as to "any Communist coun-
try" unless the President finds that such assistance is "vital to the security of
the United States." " Similarly, Communist countries are not eligible for purchase
.)f surplus agricultural products on credit or for foreign currencies,^" cannot be
designated a beneficiary developing country for purposes of the generalized
system of preferences," and are charged a higher tariff rate.^^

As discussed earlier, the December 15 Communique states that the United
States "acknowledges the Chinese position that there is but one China and
Taiwan is part of China." This sentence might be read to mean that Taiwan is

part of a Communist country, the PRC. Such an interpretation appears to be
contrary to the President's position, but neither earlier official statements nor
the proposed legislation directly addresses this problem.

In addition, other statutory programs are applicable only to "friendly coun-
tries." These include military sales and assistance,^'' the Overseas Private Invest-
ment Corporation," sale of American agricultural surplus on credit terms or for
foreign currency by the Commodity Credit Corporation,^" loans to small farmers
of predominately rural countries,^* and expenditures of funds received pursuant

* See also sec. 108 of the "Restatement" which discusses the obligations of an unrecog-
ulzed entity. Similarly, art. 6 of the Vienna Convention on the Law of Treaties says

:

"Every state possesses capacity to conclude treaties." However, the Convention does not
define "state."

'For a detailed discussion of the legal effects on U.S.-Taiwan relations if the Unite4
States withdraws de jure recognition, although the Taiwan authorities continue to
maintain de facto control, see Victor H. LI, "De-recognlzing Taiwan : The Legal Prob-
lems" (Carnegie Endowment for International Peace, 1977).

8 12 U.S.C. 635(b)(2).
9 22 U.S.C. 2370(b), (f). For purposes of sec. (f), the PRC is specifically listed as a

Communist country."
^"7 U.S^.C. 1708(d) excludes Communist countries from being "friendly," but does not

define which non Communist countries are friendly.
11 19 U.S.C. 2462(b).
^19 U.S.C. 1202(e).
13 22 U.S.C. 2311, 2751.
"22 U.S.C. 2191.
i»7 U.S.C. 1701. Up until the mid-1960s, Taiwan had received considerable economic

aid under this and related programs. Such aid has since ceased.
i«22 U.S.C. 2175.
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to the Agricultural Trade Development and Assistance Act of 1954." Interestingly,

nowhere in these statutes is the term "friendly" defined.

The proposed legislation does not explicitly aflSrm Taiwan's "friendly" status,

although testimony by Administration officials makes clear that the intention

of the legislation is to leave unchanged Taiwan's eligibility for the above-

mentioned programs.

3. Judicially developed rules

Even without the proposed legislation, judicially developed rules impose few
serious disabilities on de facto entities. They are entitled to claim sovereign

immunity to the same extent as de jure recognized states. In Wtilfson v. Russian
Socialist Federated Soviet Republic, 23 N.Y. 372, 138 N.E. 24 (1923) the R.S.F.S.R.

was "an existing government sovereign within its own territory," but unrecog-

nized by the United States. Immunity was granted on the ground that a foreign

sovereign, even if imrecognized, cannot be sued in an American court without
his consent. The Foreign Sovereign Immunities Act of 1976, 90 Stat. 2891, makes
no explicit mention of unrecognized entities, but instead refers generally to

"foreign states." The absence of a specific provision implies that pre-existing

rules established by case law remain valid. Moreover, President Carter's direc-

tive of December 30 and the proposed legislation directing that laws regarding
"foreign states" should apply to Taiwan also would support the granting of

immunity.
The act of state doctrine provides

:

"Every sovereign state is bound to resjiect the independence of every other
sovereign state, and the courts of one country will not sit in judgment on the acts
of the government of another, done within its own territory. Underhill v.

Hernandez, 168 U.S. 250, 18 S.Ct. 83 (1897)."
In Salminoff d Co. v. Standard Oil Co. of New York, 262 N.Y. 220 186 N.E. 679
(1933) (refusal to examine the validity of a law confiscating property located in

the Soviet Union), the court applied this doctrine to acts of the Soviet govern-
ment, which was unrecognized but in actual control.
The "constitutional underpinning" for the act of state doctrine is the separa-

tion of powers. The Judiciary is reluctant to interfere with the conduct of foreign
affairs by the Executive. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 84
S.Ct. 923 (1964), Applying this rationale to the politically delicate situation in
United States-PRC-Taiwan relations, courts should be especially wary of making
pronouncements about the validity or invalidity of Taiwanese governmental
actions. The act of state doctrine should be applied, leaving such determinations
to the Executive.
The only disability imposed by the courts on de facto entities is that they may

not have standing to bring suit in an American court. In Russian Socialist
Federated Soviet Republic v. Cibrario, 25 N.Y. 255, 139 N.E. 259 (1923), the
court held that allowing an unrecognized government to sue would undermine
the Executive decision not to extend de jure recognition.

Yet even this position has eroded substantially over time. A Soviet-owned
corporation organized under the laws of New York was allowed to bring suit.
Amtorg Trading Corp. v. United States, 71 F.2d 324 (1934). In Upright v. Mer-
cury Business Machines, 13 A.D.2d 36, 213 N.Y.S.2d 417 (1961) an American
assignee of a corporation controlled by the unrecognized German Democratic
Republic also was permitted to sue.
More recently, in Federal Republic of Germany v. Elicofon, 358 F.Supp. 747

(E.D.N.Y. 1972). aff'd 478 F.2d 231, 415 U.S. 1931 (1974). reh. denied. 416 U.S.
952 (1974), the court did not allow the Weimer Art Collection, an East German
(uuseum which was an arm of the East German government, to bring suit. How-
iever, the court added in a footnote

:

"It is unclear whether this reasoning supports a rule invariably denying
standing to unrecognized governments. There may be s[)ecial circumstances in
which action by the President can be interpreted as creating an exception to the
rule. For example, it may be argued that the act of the Executive in permitting
American nationals to engage in commercial relations with unrecognized gov-

"22 U.S.C. 1922. Other examples are: 22 U.S.C. 2102 (health research and training) ;

22 use. 2219 (family planning) ; 50 U.S.C. App. 1878(e) (loan of military vessels):
10 U.S.C. 7227, .31 U.S.C. 529(.i) (routine disbursement of funds and services to military
forces of a friendly country) ; 39 U.S.C. 407 (postal agreements).
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ernments or their instrumentalities carries with it a grant to those governments
or instrumentalities of standing to litigate claims arising out of those transac-

tions in United States courts."
The same reasoning could be applied to the Taiwan situation where the United

States is allowing, and indeed encouraging, continued economic, cultural, and
other relations.

The Upright case actually deals with both the act of state doctrine and the

question of standing to sue. The starting point for the court is that a "foreign

government, although not recognized by the political arm of the United States
government, may nevertheless have de facto existence which is juridically cog-

nizable." The court looked to "the realities of life" and noted that an unrecog-
nized government carries on many routine activities and that trade between
the two countries is not forbidden. The legal consequences of non-recognition
should be narrowly construed, unless they "can be properly related as inimical
to the aims and purposes of our public and national policy." Assuring the con-

tinued prosperity of Taiwan appears to be part of the American national policy.

This policy would be hindered by denying Taiwan the standing to bring suit in

American courts.
Thus, judicial doctrine may be evolving to a position where unrecognized

entities have standing to sue, at least in cases involving economic and cultural
relations. Be that as it may, the proposed legislation removes whatever legal

disabilities may exist because of a lack of recognition.
In summary, pre-existing legislation does not make major distinctions be-

tween de jure ana de facto entities. Judicial practice also imposes few, if any,
additional disabilities. The proposed legislation would remove the remaining
obstacles to continuing all economic and cultural relations with Taiwan. How-
ever, the inclusion of an aflSrmation of Taiwan's "friendly" status, and a refer-

ence to the fact that Taiwan is not part of a Communist country would add to

clarity.

It should be noted that the act of extending de jure recognition to the PRO,
in and of itself, grants the PRC few rights and privileges. At this point, we
should at least ask why we continue to use the concept of recognition, if the
extending or withdrawing of recognition indeed produces few or no legal con-

sequences of importance. Could it be that this concept, which has so shaped
the United States-China relations debate, has only symbolic content? If so,

perhaps we should consider whether it would be simpler and better for countries

to merely "deal" with each other, without being tied to the ritual of recognition.

IV. A PERSPECTIVE ON TAIWAN

The formulation "de facto entity with international personality" is awkward,
both semantically and substantively. But since both the PRC and Taiwan agree
on the principle of one China, it is hardly appropriate for the United States, as
an outsider, to propose any other position. Having to operate within this prin-

ciple, the United States must use the de facto entity concept if it is to maintain
economic, cultural, and other ties with Taiwan into the indefinite future.

While we may hope that Taiwan will adopt a more flexible stance in due
course, the central authorities there must resolve some fundamental difficulties

before any major policy shifts can occur. Despite the slogans and political

speeches, I believe that few responsible people on Taiwan think that they will

recover the Mainland from the Communists, or that they rule anything more
than the territory of Taiwan. At the same time, over 1,500 persons in the Na-
tional Assembly and Legislative Yuan hold office by virtue of elections held on
the Mainland in 1947. If Taiwan forsakes its claim to the government of all

of China, then the legal basis for these 1,.500 persons as well as others retaining
their positions also would vanish. Moreover, considerable political debate must
take place, some of which may be acrimonious, to decide the form and i^ersonnel
of the new government.

In making a national decision about the future of Taiwan, the views of all of

the people of Taiwan should be considered. In recent years; the electoral

process was beginning to bring new people representing a broad range of views
into the political system. Although Taiwan is essentially a single party state,

"non-party" (i.e., opposition) candidates won 38% of the popular vote in the

1977 election for local offices. In the 1978 national elections, since only 38 seats

(out of 400) in the Legislative Yuan and iSd seats (out of about 1,200) in the

National Assembly were up for election, the makeup of these bodies would
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hardly change even if opposition candidates won a sizeable number of contests.
Nevertheless, the elections provided the public an opportunity to express its

views. More importantly, the winners, who would likely have included a number
of opposition leaders, would have obtainetl legitimate standing to participate in

the national debate about the future of Taiwan.
The normalization announcement was made in the middle of the Taiwan

elections, and led to their indefinite suspension. Opposition cadidates cannot use
their campaign speeches and literature as means of voicing their opinion. Censor-
ship and restrictions on political activity limit the means by which other persons
may express dissenting views. Decision making falls back into the exclusive
hands of the Xationalist party. I am concerned that the lack of a legitimate and
adequate forum for national debate may lead to internal problems on Taiwan.

Finally, I want to make some comments about American moral obligations to

Taiwan. Over twenty-five years ago, in a world that was very different, the
United States provided massive military and other assistance to Taiwan when
such assistance was sorely needed. In subsequent years, the United States con-

tributed greatly to the remarkable growth of that island.

At some point, the original American commitments to Taiwan for military
protection and economic assistance would have been fulfilled. Taiwan is not the

51st state whicli must be defended and assisted under any circumstances and
for all time. In the course of helping to build a new society on Taiwan, how-
ever, I believe the United States has incurred new obligations to give that society

an opportunity to survive and grow.
Taiwan is going through a transition from being the Republic of China repre-

senting all of China to s(mie new and still undefined status. What that new
status should be must be decided by the people on Taiwan. They must consider
the offers being tendered by the PRC. If they feel the offers to be unsatisfactory,

they must seek better terms or search for new solutions.

I believe the responsibility of the United States is to give the people on Tai-

wan a fair opportunity to make decisions about its own future. The use of the

de facto entity approach which I have urged provides the smoothest means of

making a transition. It is time for Taiwan to take its own problems in hand. If

it wishes to continue the fiction of being all of China, then it has had ample
notice that it must stand alone and face the con.sequences. If it wishes to re-

unify with the PRC or adopt some other status, then it must begin the process.

v. SOME COMMENTS ON THE ADMINISTRATIOJf BILL

The bill submitted by the Administration removes most of the obstacles to

the continuation of commercial, cultural, and other relations with Taiwan.
There are, however, several gaps, as well as a number of areas where greater

clarity is needed.
1. The term "people on Taiwan"' is not defined anywhere in the bill. Instead,

the introduction to the section by section analysis states that this term "encom-
passes both the authorities and the inhabitants on the islands of Taiwan and the

Pescadores."
I think such a key term should be defined more clearly. First, it should appear

in a more prominent place, po.ssibly in the bill itself. Second, the definition is

too vague. It does not si>ecify what the entity "people on Taiwan" is, or which
persons or authorities represent that entity. I recognize that the use of this

term reflects a delicate political decision with respect to United States-PRC
relations. But greater clarity would be achieved without upsetting the political

decision. For example, the definition of the term might be expanded to also refer

to "the entity and authorities formerly recognized de jure as the state and
government of the Republic of China."'

A related issue is that the "people on Taiwan" does not include the islands

of Quemoy and Matsu. The rea.sons for omitting these islands probably are that

they are part of the province of Fukien rather than Taiwan, and also that they
were excluded from the 1954 Mutual Defense Treaty. I think it is a good idea

to exclude these islands since they have virtually no economic importance, and
since they are more likely to provoke conflict than act as a military deterrent.

In any case, the Committee may want to examine this issue.

2. As discussed earlier in this paper, I think the United States should adopt

the de facto entity theory and speciflcally reject the successor government theory.

I also think that the bill or legislative history should clearly explain the theo-

retical and conceptual basis upon which the United States is proceeding. This
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would greatly help the courts and others interpret the statute, especially in those
cases (which I think may be numerous) where the statute does not directly ad-
dress a specific problem. In order not to upset "the principles of normalization"
the Committee could distinguish between treating Taiwan as a de facto entity

for puri)Oses of domestic U.S. law (which is the subject of the statute) and for

purposes of U.S. foreign relations (which the statute takes no position on).

If the de facto entity theory is adopted, reference should be made to the

fact that "the people on Taiwan" may enter into contracts, may own property,

would have standing to sue, would be entitled to claim sovereign immunity to

the same extent as a de jure recognized state, would be entitled to the applica-

tion of the act of state doctrine, and would have its judicial judgments enforce<l

on a reciprocal basis.

Specific reference also might be made to the foreign exchange assets now on

deposit in American banks. These should continue to belong to Taiwan, what-
ever our stand may be on assets acquired before 1949.

3. The bill or legislative history should make specific reference to the fact

that Taiwan is not considered part of a "Communist country" for purposes of

domestic U.S. law. A reference to "friendly" relations also would be helpful.

4. Section 107 as presently written would have Taiwan law applied in all cases

where the application of United States law depends on foreign law.

5. Sections 104-106 reflect the American policy decision to deal with Taiwan on

an "unoflScial" basis through corporate entities. It should be pointed out that

these sections as written, as well as the theory of unofficial relations, require that

the governments do not deal directly with each other, but do not preclude a gov-

ernment from dealing directly with the counterpart corporation. That is, while
corporation-to-corporation dealings are clearly unofficial, it seems to me that

corporation-to-government deals are also unofficial.

6. Does the Committee wish to make provision for the granting of diplomatic
immunity or official immunity to the employees of the instrumentality to be estab-

lished by Taiwan?
7. The proposed legislation lacks a clause which declares that treaties in effect

on December 31, 1978 remain in effect unless specifically terminated in accordance
with law. The Presidential Memorandum of December 30 contains such a state-

ment. It is not clear as a matter of constitutional law that the President, by his
own actions alone, could continue such treaties and international agreements
beyond an interim period until Congress could act.

8. The Committee may wish to include provisions for Congressional oversight
over the activities of the American Institute in Taiwan.

9. The bill as written contains no direct reference to sale of defensive arms to
Taiwan or to other security provisions. These relations probably fall under the
"other" of the "commercial, cultural, and other" relations. The bill permits arms
to be sold, but contains no expression of commitment to continue such sales or to
provide other security arrangements. This obviously is a key policy issue for the
Committee to consider.

10. The final point is stylistic rather than substantive. This bill purports to
define the future of United States-Taiwan relations, and in a very general sense,
al.so contributes to shaping the basic future of Taiwan. The part of the bill that
deals with the fundamental issues is about one page long. The other three-fourths
of the bill deals with how employees can be transferred to the Institute without
loss of benefits and how the Institute will be financed. It gives the reader a sense
that these administrative issues are more important than the substantive issues
of U.S.-Taiwan relations.

•'Analysis of Pkesidextial Treaty 'Terminations' Argued in State Depart-
ment Memorandum," Statement by Hon. Barry M. Goldwateb, U.S. Senator
From the State of Arizona

1. 1815
: President Madison's administration exchanged correspondence with

the Netherlands which allegedly established that the 1782 Treaty of Amity and
Commerce had been annulled.

Analysis : There is strong historical evidence the treaty was not annulled in
1815. but remained in effect. Assuming the treaty was then annulled, the cause
was the wartime destruction of one of the governments and nations, not inde-
pendent Presidential power. Also, President Madison did not give notice of the
treaty's termination ; the foreign government first denounced the treaty.
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Discussion. The Netherlands took the initiative in insisting the treaty of 1782
had expired because of the Napoleonic wars, during which the United Nether-
lands, with whom the treaty was made, was absorbed into the French Empire,
entirely disappearing as a separate nation. After the war, it was transformed
into a new nation unlike the original one. According to Samuel Crandall in his

"Treaties : Their Making and Enforcement," the state thus formed "differed in

name territory, and form of government from the state which had entered into

the treaty of October 8, 1782, with the United States." (p. 429)
In response to a letter from the government of the new state, in 1815 Secretary

of State Monroe appeared to acknowledge the Netherlands' claim that the treaty
had been annulled. However, when Monroe became President, he himself repu-
diated this interpretation. His Secretary of State John Q. Adams argued in

1818 that the 1782 treaty was still operative. (U.S. Foreign Relations 722 et seq.

(1873) ) In 1831, the Supreme Court of North Carolina enforced the treaty as
law in University v. Miller, 14 N.C. 188, 193.

At most, the incident is a precedent for termination of a treaty in agreement
with the other government. Obviously, in the present case, the RepubUc of China
wishes the 1954 treaty to remain in effect.

It is true that much later in 1873, the State Department informed the Minister
of Holland that "The Treaty of 1782 is no longer binding on the parties." How-
ever, the State Department did not claim President Madison had terminated it.

Rather, in a list of treaties that have been abrogated, which was prepared and
published by the State Department in 1889, the Department included the Nether-
lands treaty under a category entitled "Treaties with Powers that have been
absorbed into other nationalities."

The Department explained the termination of the treaty as follows

:

The principle of public law which causes Treaties under such circumstance to

be regarded as abrogated is thus stated : "The obligations of Treaties, even
where some of their stipulations are in their terms perpetual, expire in case
either of the contracting parties losses its existence as an independent State, or
in case its internal constitution is so changed as to render the Treaty inappli-

cable to the new condition of things." (U.S. Treaties and Conventions 1776-1887
(1889), at 1236-1236).

2. In 1899, President McKinley gave notice to the Swiss Government of intent

"to arrest the operations" of certain articles of the 1850 Convention of Friend-
ship, Commerce and Extradition.

Analysis : The Convention was sui^erseded by a later Act of Congress inconsist-

ent with the earlier treaty. That statute conferred implied authority on the
President.

Discussion : The State Department memo itself admits the Presidential notice
"may have been necessitated by the Tariff Act of 1897." (p. 9) This admission
hardly qualifies the incident as a precedent for notice where there is no accom-
panying legislative action.

Following enactment of the Tariff Act of 1897, the United States entered into
an agreement with France under authority expressly granted by that law. The
Swiss government thereupon claimed the right to enjoy the same concessions
for Swiss imports as granted French products, but without making reciprocal
concessions.
The United States rejected the Swiss demand because, in the words of the State

Department memo: "It was contrary to U.S. general policy and to the policy of
the Tariff Act to make trade concessions in the absence of a reciprocal arrange-
ment." (p. 9) Section 3 of the Tariff Act denied the President authority to nego-
tiate trade agreements unless "reciprocal and equivalent concessions may be
secured in favor of the products and manufacturers of the United States." (30
Stat. 203)

.

Since Congress had passed a law clearly inconsistent with an earlier treaty,
the President was compelled to enforce the later expression of legislative will.

Unlike the 1899 incident, there is no subsequent statute which President Carter
claims is in conflict with the Mutual Defense Treaty of 1954. To the contrary,
there are numerous statutes and treaties which reinforce the purpose of that
treaty.

3. In 1920, President Wilson "by agreement" terminated the 1891 Treaty of
Amity, Commerce, and Navigation with the Congo.

Analysis : The treaty was terminated following Congressional action affecting
that treaty. It was denounced in its entirety by the foreign government, not by
notice of the United States.
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Discussion : In the Seamen's Act of 1915, Congress ordered President Wilson to

notify several countries of the termination of all articles in treaties and conven-

tions of the United States "in conflict with this act." (38 Stat. 1184) The author-

ity of Congress to imopse this obligation on the President was upheld by the

Supreme Court in Van der Weyde v. Ocean Transport Co., 297 U.S. 114, 118

(1936).
In accordance with this statutory mandate, President Wilson notified Belgium

of his intention to terminate Article 5 of the 1891 treaty. (The treaty was origin-

ally concluded with the independent state of the Congo, which later came under
Belgian control. The change of governments further weakens the incident as a
precedent for termination of the Mutual Defense Treaty since the identical

governmental authorities on Taiwan with whom we made the treaty are still

in effective control of the territory covered by that treaty.)

In view of the Congressionally-mandated termination of a substantive article

of the treaty, Belgium replied that it wanted to terminate the entire treaty.

A month later, Belgium sent a second note instructing the United States that its

first note was intended as formal notice of termination of the treaty. In acknowl-
edgement of this notice, the United States regarded the treaty as expiring

one year later.

The situation is entirely different from the 1954 Mutual Defense Treaty with
the Republic China. The 1891 treaty was terminated with the agreement of both
paries. The Republic of China, however does not wish to terminate the 1954

treaty.
4. In 1927, President Coolidge gave notice of termination of the 1925 Con-

vention with Mexico on the Prevention of Smuggling.
Analysis : The Convention was terminated during an unsettled period in rela-

tions with Mexico which caused a fundamental change in conditions essential to

its continued effectiveness. The President did not inform Congress, depriving

legislators of an opportunity to challenge his action.

Discussion: In 1927, United States relations with Mexico were unsettled be-

cause of alleged religious persecution within Mexico and confiscation of Ameri-

can-owned private and oil lands. In fact, President Coolidge claimed Mexico was
smugg'ing arms and ammunition to revolutionists in Nicaragua, indicating

Mexico was not a reliable treaty partner under a Convention relating to the

prevention of smuggling of any articles.

During the period from March 1926, the effective date of the Convention, to

March 1927, when notice of termination was given. President Coolidge enforced

a strict embargo on the shipment of arms and ammunition to Mexico (see proc-

lamation of January 7, 1924, Foreign Relations, 1924, vol. II, p. 428) ; Secretary

of State Kellogg called in the Mexican Ambassador to protest mistreatment of

American Catholics in Mexico, including their arrest and expulsion (Foreign

Relations, 1927, vol. Ill, p. 639) ; the Mexican Government enacted laws for the

confiscation of American-owned oil rights and agricultural lands and cancelled

drilling permits previously issued to American companies, effectively suspending

drilling operations (Foreign Relations, 1927. vol. Ill, pp. 180-182) ;
Secretary

of State Kellogg presented the Senate Foreign Relations Committee with docu-

mented evidence of Bolshevik plans to use Mexico as a base of operations against

the United States (Foreign Relations, 1927, vol. I, p. 356) ;
and in his annual

address to Congress, President Coolidge criticized Mexico on the basis of "the

most conclusive evidence," for supplying "arms and munitions in large quanti-

ties" to the revolutionists in Nicaragua, contrary to his requests for an embargo

on such supplies (Foreign Relations, 1927, vol. Ill, p. 294).

As President Coolidge summed up the difficulties with Mexico in a speech on

April 25, 1927:
. , ^f ^^^^

"We have had claims against that country running over a long series of years,

growing out of the death of many of our citizens and the loss of their property,

running into hundreds of millions of dollars. A very considerable portion of these

cases has been due to revolutionary activities and other forms of public violence.

Public order has never been entirely complete in that country. But lately our dif-

ficulties have been increased by the enactment of laws by the Government itself,

which we feel threaten the virtual confiscation of the property of our citizens,

even where their holdings are under titles which have been established for scores

of years." (Id. p. 216).
^ ^ . ^

President Coolidge explained that these laws were contrary to an understaua-

ing our government had reached with the President of Mexico in 1923, as a result

of which we had recognized the government. ( Id.

)



125

In the circumstances, there was a dramatic change for the worse in relations

between the United States and Mexico from March of 1926 to March of 1927,

which made the anti-smuggling convention inapplicable. Although these condi-

tions were not described in the notice of termination due to diplomatic niceties,

their existence and effect upon the Convention are undeniable. Obviously, condi-

tions presumed to be necessary for the enforcement of the Convention, stability,

public order, and proper government attitude, did not exist.

The situation in Mexico in March of 1927 fits the classic circumstances for

application of the principle of "rebus sic stantibus." Under this doctrine, a treaty

"ceases to be l)inding when the basic conditions upon which it was founded have
essentially changed." (40 Opinions Attorneys' General 121).

However, in the case of the 1954 Mutual Defense Treaty, President Carter

has not invoked "rebus sic stantibus." Nor could he. For an essential require-

ment of the doctrine is that the change in conditions must not be the result of

action by the party seeking to invoke it. (1969 Vienna Convention on the Law of

Treaties, Articles 61, 62 ; Kestatement of the Law 2d, Foreign Relations Law of

the U.S., at 467-470 (1965) ).

Moreover, the Coolidge incident is not a valid precedent since Congress was
not informed of the notice at the time and thus it went unchallengetl.

5. In 1933, President Roosevelt withdrew the United States from the 1927 Con-

vention for the Abolition of Import and Export Prohibitions and Restrictions.

Analysis: The 1927 Convention was inconsistent with and had a restrictive

effect on the National Industrial Recovery Act of 1933. Therefore, the President

applied the later expression of Congressional will. It also was terminated due
to a fundamental change in conditions, not the result of any action by the

United States.

Discussion : The official papers published in connection with the termination of

the 1927 Import-Export Convention prove that the provisions of the National

Industrial Recovery Act, a later statute, were instrumental in moving the

President to give notice. (W. McClure, 1941, "International Executive Agree-

ments," P. 18)
On June 19, 1933, Acting Secretary of State Phillips initiated steps towards

withdrawal from the agreement by writing the Chairman of the American
Delegation to the Monetary and Economic Conference, Cordell Hull, as follows

:

"This action by the British Government (withdrawal) and certain provisions

of the new Recovery Act which authorize the President to license imports and
impose embargoes make it imi>erative that we give immediate consideration to

the question of what the United States should do in respect of this Convention."

(Foreign Relations, 1933, vol. 1. P. 784). Thus, Secretary Phillips expressly

identified the Recovery Act as one of the developments which made it "impera-

tive" to consider denouncing the convention.

Hull's reply of June 23, 1933, makes it clear that the statute was unmentioned
in the U.S. notice not because it was not sngnificant to our decision, but because

of diplomatic posturing. He recommended that we withdraw, but in such a way
"that it not be construed as evidence of any new decision by the Government to

shape its policy on domestic, rather than on international lines." Accordingly,

the official notice concealed the relationship of the domestic Recovery Act to

our decision as originally emphasized by Secretary Phillips. (Id., pp. 784-785).

The incident stands as no more than an example of the President implement-
ing the latest expression of Congressional intent. Since the President cannot en-

force two laws which are in conflict, as the 1927 convention and 1933 statute

were, he is compelled to select the one which reflects the current will of Con-

gress. ("Presidential Amendment and Termination of Treaties: The Case of the

Warsaw Convention," 34 U. Chic. L. Rev., 1967, P. 592)
The U.S. Government notice gave as the rea.son for withdrawal the fact that

several other nations had already withdrawn, thereby defeating the original

purpose and assumption for the convention. Eleven countries out of an antici-

pated original 19 had ceased to be bound by the convention on June 20, 1933,

when the United States gave its notice, accordingly, our notice stated that while

it "had been hoped that the principle embodied in the convention would be widely

accepted", the "reverse" has been true.

These circumstances fit the classic example of "rebus sic stantibus," where a

basic set of conditions or expectations were assumed to exist as the basis for

carrying out the treaty, but due to changed conditions, those original purposes

or expectations are no longer present. When such a fundamental change occurs,

the treaty is no longer operative or binding.
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The principle was recognized by Mr. Justice Davis, wlio wrote, in Hooper v.

United States, that a "treaty might be construed as abrogated when material
circumstances on which it rested changed." (22 Court of Claims 408 (1887) ).

Thus, rather than asserting any general power to withdraw the nation from
all treaties having a notice provision, President Roosevelt's 1933 notice itself
clearly limits the basis of his action to the change in conditions. As the State
Department memo states : "A convention on the abolition of import and export
prohibitions and restrictions clearly needed widespread acceptance to be effec-
tive * * *" (p. 18).

In contrast to the 1927 convention, there is no change in circumstances which
prevents the 1954 Mutual Defense Treaty from being effective. The same regime
with which we concluded the treaty remains in effective control of the territory
of Taiwan and the Pecadores, regardless of derecognition. The territory governed
by the authorities remains a critical and strategic link in the entire chain of
Pacific Basin security bases from which the United States supports its national
security and the security of allies with whom we have formal defense treaties.
Even if derecognition were viewed as a basic change, it cannot be invoked as a

reason for terminating the 1954 treaty. Under customary international law, a
nation cannot use a change of conditions as a ground for terminating a treaty if

the change is the result of its own action, inconsistent with the original purposes
of the treaty.

In any event. President Carter is not asserting changed circumstances as a
ground of his notice; he claims implied authority solely under the notice pro-
vision of the treaty. Thus, the 1933 incident has no similarity to the present
case.

6. In 1933, President Roosevelt gave notice of termination of the 1931 Treaty
of Extradition with Greece.

Analysis : The treaty was not terminated. The sole basis for the President's
notice was violation of the treaty by the other nation, a charge that has not been
made against the Republic of China.

Discussion : The incident was not a precedent for Presidential treaty termina-
tion because the treaty was not terminated. President Roosevelt did give notice,

but withdrew it. Whether he would have completed the termination is specu-

lation ; the strongest evidence points to his purpose only of using the threat of

termination as pressure for negotiating purposes.
The President's action was initiated because Greece had refused to extra-

dite an individual accused of fraud as required under the extradition agreement.
Clearly, his action was founded on the fact the treaty had already been violated

by breach of the other party. The President may have power to determine that

a treaty has become void in this narrow situation under the ancient principle of

traditional contract law whereby a party is released from a contract obligation if

the other party is guilty of a substantial breach.

Even so, the principle has no application to the 1954 defense treaty. The Re-

public of China has not committed any breach of the treaty, nor is any violation

on her part alleged. In contrast, the 1933 notice by President Roosevelt clearly

identified the violation by Greece of the treaty as the reason for the notice.

7. In 1936, President Roosevelt signed a protocol agreeing with Italy to ter-

minate the 1871 Treaty of Commerce and Navigation.

Analysis : The 1871 treaty had become inconsistent with a later Act of Con-

gress which conferred implied authority upon the President. Also, the treaty

was terminated in joint action with the other country by a protocol mutually

agreed upon. In contrast, the Republic of China wishes to keep in effect the 1954

defense treaty.
.

Discussion : President Roosevelt's action in agreeing with Italy to terminate

the 1871 treaty arose directly out of and was tied to the 1934 trade law enacted

by Congress. That law authorized the President to suspend beneficial duties to

imports from any countrv discriminating against our exports. Since American

commerce was being subjected to what the State Department described as "highly

prejudicial treatment" by the trade control measures of Italy, the Department

warned the President he "would be placed in the position of having to choose

between the execution of the act and observance of the treaty."

In order to avoid being forced to breach the treaty or ignore the obvious in-

tent of the statute the StateDepartment advised the President to notify Italy of

our intent to terminate the treaty. (G. Hackworth, 5 Digest of International Law
330-331 (1943).)
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Thus, the statute conferred implied authority on the President to terminate
the treaty. In the present case, President Carter has no implied or express
authority under a separate statute.
Instead of giving the initial, formal notice to Italy of the treaty's termination

as suggested, President Roosevelt approved a joint protocol entered into between
the United States and Italy announcing the intention of each government to ter-

minate the treaty. Thus, the treaty was not cancelled by Presidential notice
alone, as is proposed in the case of the 1954 treaty with the Republic of China,
but by mutual agreement with the other government.

8. In 1939, President Roosevelt gave notice of termination of the 1911 Treaty
of Commerce and Navigation with Japan.

Analysis : The 1911 commercial treaty was clearly terminated pursuant to

national policy authorized by the Nine Power Treaty of 1922. Also the 1911
treaty had become inoperative due to wartime conditions.

Discussion : The termination of the 1911 commercial treaty with Japan is not
an example of independent Presidential power. Under the Treaty on Principles

and Policies Concerning China of 1922, known as the Nine Power Agreement, the

United States was bound to participate with other governments in respecting the

territorial integrity of China. In the first article of that treaty, the contracting
governments pledged to "respect the sovereignty, the independence, and the ter-

ritorial and administrative integrity of China," promised to give China the op-

portunity to develop a .stable government, and to respect an open door for

commerce and industry. (Foreign Relations, 1922, vol. I, pp. 278-279)

As early as February of 1932, Secretary of State Stimson made it clear this

treaty was being violated by Japan. He hinted future American action to imple-

ment our responsibilities under the treaty and was a well-known advocate of

strong economic sanctions against Japan as a means of pressuring her to uphold

the Nine Power Treaty and the Kellogg-Briand Pact of 1928, which purportedly

renounced war as an instrument of national policy. ( See text of letter reprinted

in 84 Cong. Rec. 10751-10752; as to Stimson's approach to Japan, see W. Neu-
mann. "America Encounters Japan." 1963, pp. 195-201.)

Partly because Japan was the third largest purchaser of American exports at

a time when foreign trade was considered vital to economic recovery. President

Hoover and then President Roosevelt refused at first to be pushed into extreme
acts of economic warfare against Japan. But continued Japanese aggression and
the U.S. commitment to China caused a turn in American policy. (Neumann, id.,

pp. 212-227)
For the early 1930's, Japan repudiated the Kellogg-Briand Pact, withdrew

from the 1921 treaty restricting naval fleets, and overran Manchuria. After she
entered upon all-out war against China in 1937, it was apparent that Imperial
Japan had the same designs in the Far East that Nazi Germany had in Europe.
(Barck, Wakefield, Lefler, "The United States: A Survey of National Develop-
ment," 19."0, pp. 899-900.

)

The outbreak of war in 1937 led to strong public appeals for a boycott of Jap-
anese goods and for the application of other economic pressures which would
cause Japan to withdraw from China. President Roosevelt moved in the direc-

tion of this changing public opinion when he made his famous "Quarantine"
speech on October 5, 1937. In this speech, he declared that war was becoming
a contagion whose spread could be stopped only by a "quarantine" against aggres-
sors. The Japanese made a partial answer to this speech on December 12, 1937,
when their planes sunk the U.S. gunboat Panay in the Yangtze River, with the
loss of two dead and 30 wounded, and destroyed three American merchantmen.
According to historian William Neumenn, "the subject of economic sanctions

was studied and discussed in the State Department" throughout 1938. (Neu-
mann, id., p. 253.) In fact, by the middle of 1938. the State Department informed
all manufacturers and exporters of aircraft and airplane pvarts that it frowned
upon the sale of such commodities to countries, as Japan, which indiscriminately
bombed civilians. In 1939, this voluntary ban was extended to high octane gaso-
line. These warnings were heeded by the producers with the result that a virtual
embargo on planes, parts and gasoline was raised against Japan. In a similar
approach, the State Department gradually ended the extension of credit to Japan
by American citizens after 1938. (Barck. Wakefield. Lefler. id., i>. 904.)

Stanley K. Hornbeck, Adviser on Political Relations to the Secretary of State,
was one of the most influential believers in economic pressure as an instrument of
American policy in Asia. In December of 1938, he specifically proposed to Secre-
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tary Hull the denunciation of the 1911 commercial treaty with Japan in order

to clear away legal difficulties to such a program of economic sanctions. (Neu-
luann. id., pp. 240-24G. '.53.

)

Thus, in July of 1939, when Secretary Hull finally informed Tokyo that the

United States would abrogate the commercial treaty, his action was part-and-

parcel of an on-going American embargo that had already been mounted against

Japan, piraarily by moral persuasion. Neumann writes that termination of the

commercial treaty was necessary to enable the Roosevelt administration "to begin

full scale economic war against Japan" as a measure short of war designed to

help China. (Neumann, id., pp. 254-255.)

In similar vein, Charles E. Neu writes that Roosevelt gave notice so that "the

way would be open for trade restrictions" which would warn Tokyo and "strength-

en the morale of China." (Neu, "The Troubled Encounter: The United States and
Japan," 1975, p. 163) And James H. Herzog writes that with notice of the

treaty's termination, the United States had taken a positive step "which would
allow economic sanctions to be used against Japan." He, too, specifically links the

notice with Japan's aggression against China. (Herzog, "Closing the Open Door:
American-Japaneses Diplomatic Negotiations 1936-1941," 1973, pp. 46-47.)

From this, it is undeniable that the notice was an integral part of American
policy which took a no-compromise stand on behalf of the territorial integrity of

China. Clearly, this policy of morality on behalf of the welfare of China was
exactly the type of governmental action contemplated and authorized by the Nine
Power Treaty. Thus, President Roosevelt's notice was authorized by a formal
treaty ratified with the advice and consent of the Senate.
The aggression by Japan, even against U.S. vessels, also created a fundamental

change in circumstances not the result of our personal actions. Absent a Supreme
Court decision of the issue, it is not known whether the President acts legally

when he invokes the doctrine of "rebus sic santibus," but this principle of inter-

national law would at least have given President Roosevelt an additional plausible

ground for independent action.

In the present case, neither any asserted authority under a related treaty

subsequent in time to the 1954 treaty, nor the principle of "rebus sic stantibus"

has been invoked by President Carter.
9. In 1944, President Roosevelt gave notice of denunciation of the 1929 Protocol

to the Inter-Amei'ican Convention for Trademark and Commercial Protection.

Analysis : Denunciation of the 1929 Protocol is at most an example of an inter-

national agreement becoming inoperative when the basic conditions upon which
it was founded have essentially changetl and the change is not the result of any
action by the nation deciding to withdraw. Moreover, Congress was not informed
of the notice and was denied any opportunity to challenge the action.

Discussion : The notice of denunciation of the 1929 protocol expressly stated
that it had failed to serve any purpose. Secretary of State Hull explained the
United States had decided to withdraw from the protocol "in view of past ineffec-

tiveness and absence of any evidence of future increased activity."
Accordingly, the situation fits the classic case of invoking the principle of inter-

national law known as "rebus sic stantibus," described in an Attorneys' General
Opinion of July 28, 1941, as "a declaration of the inoperativeness of a treaty
which is no longer binding because the conditions essential to its continued
effectiveness no longer pertain." (40 OP.A.G. 119.)

Even so, the incident may have been an improper exercise of power by the
President. Assuming for the sake of argument, however, that the notice was
legally made, the action can be explained under the principles of ordinary con-
tract law. The principle of "rebus sic stantibus" was known to international law
authorities at the time of the Constitutional Convention of 1787. Vattel, Grotius
and other writers, whose works were read by several of the Framers, each men-
tioned that one of the implied conditions inherent in public contracts, such as
a treaty, was the right of a government to consider itself no longer bound by the
agreement when fundamental conditions assumed as the basis of the contract no
longer existed.
There is no similar, well-established principle of international law, however,

providing that in a government of divided powers as ours, the Executive alone
possesses a general power of treaty termination. The principle of "rebus sic

stantibus" does not apply to President Carter's notice affecting the treaty with
the Republic of China ; nor has he sought to invoke the principle. Rather, he is

claiming a general power of terminating any treaty which includes a notice
provision, regardless of any special surrounding circumstances.
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Moreover, the State Department memo admits at page 27 that there "was no
prior or subsequent communication" of the 1944 notice with the Senate or Con-
gress. Thus, the notice was in effect kept secret from Congress and did not present

an opportunity for challenge in the courts.

10. In 1954, President Eisenhower gave notice of withdrawal from the 1923
Convention on Uniformity of Nomenclature for the Classification of Merchandise.

Analysis : The United States withdrew from the 1923 Convention because it

had been "rendered inapplicable" by a basic change in conditions not the result

of our government's actions. Also, termination of the Convention was done with
the agreement of other parties.

Discussion : The 1954 notice is a classic example of the application of the prin-

ciple of international law known as "rebus sic stantibus," discussed above.

The 1923 Convention relied on use of the Brussels nomenclature of 1913 in

statistical reporting of international commerce. In the words of the State Depart-
ment memo, at page 29, "the Brussels system of 1913 had become outdated."

In 1950, the United Nations Economic and Social Council had urged govern-
ments to use a new system known as the Standard International Trade Classi-

fication instead of the Brussels system. Then in 1954, the 10th Inter-American
Conference of American States adopted a resolution on customs nomenclature
which specifically declared that "the Brussels nomenclature of 1913 has become
outdated and has thereby rendered inapplicable the Santiago Convention on
Uniformity of Nomenclature for the Classification of Merchandise * * *" The
resolution urged member nations to abandon the 1923 Convention and adopt the

new United Nations-sponsored system.
The United States notice of withdrawal from the convention acted upon the

wide agreement of other governments, who were parties to it, that the convention

was no longer applicable to current conditions. It is obvious a fundamental
change of conditions had occurred. If the basic system of statistical reporting

had become "outdated" and governments generally wished to adopt a new system
to replace the old, and if governments generally viewed this change as having
"rendered inapplicable" the 1923 Convention which utilized the earlier reporting
system, these facts surely must constitute a fundamental change in the basic

conditions upon which the convention was founded.
Unlike the situation as to the 1923 convention, there is no argument by Presi-

dent Carter that a basic element of the Mutual Defense Treaty with the Republic
of China has become "outdated." Nor is there any claim the defense treaty has
been "rendered inapplicable." To the contrary, it has an even greater significance

to the people and authorities of Taiwan after the recognition of the Peoples
Republic of China by the United States ; and it remains significant to United
States security interests in the Pacific Basin.
Moreover, unlike the situation with the 1923 convention, where there was wide-

spread agreement among parties to the convention that it should be abandoned,
here the Republic of China wishes to keep the defense treaty in effect. Whatever
the President's power may be to act by agreement with other parties to a treaty
in denouncing it, this does not create a general power of unilaterally deciding
to withdraw from a bilateral treaty when the other nation does not agree or join

his action.
One of the specific defects meant to be corrected by the EYamers of the Consti-

tution was the unfaithfulness of the United States under the Articles of Con-
federation in keeping its treaty obligations. Several of the Framers declared the
Constitution was supposed to aid in restoring respect to the United States as a
treaty partner. Thus, it is exactly the easy escape from a treaty represented by
President Carter's unilateral notice, not in agreement with our foreign treaty
partner, that the Framers wanted to prevent.

11. In 1962, President Kennedy gave notice of termination of the 1902 Conven-
tion on Commercial Relations with Cuba.

Analysis : The President's action clearly was authorized by several statutes and
one other treaty.

Discussion : The termination of the 1902 commercial convention was an integral

part of the U.S. economic embargo of Castro Cuba, declared on February 2, 1962,

in which we were joined by the Organization of American States. (13 CQ Almanac
295-298, 331. 333 ( 1962 )

.

)

President Kennedy's notice of August 21, 1962, occurred only eigiht weeks before

the naval blockade of Cuba. He had ample authority to impose a trade embargo
under provisions of the Foreign Assistance Act of 1961, the Export-Control Act
of 1948, the Trading with the Energy Act, and Battle Act of 1954. Termination
of the convention was also authorized pursuant to the Inter-American Treaty of
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Reciprocal Assistance of 1947, which contemplated a "partial or complete inter-

ruption of economic relations" as a means of enforcement. Thus, notice of

terminating the commercial convention was given pursuant to a national policy

authorized and developed with full legislative participation.

Moreover, the notice may have been authorized under implied authority con-

ferred by Congress when it enacted the Tariff Act of 1945 (59 Stat. 410).
Under the specific authority granted by this statute, the United States Govern-

ment had entered into numerous trade agreements with other nations by execu-
tive agreement through the General Agreement on Tariffs and Trade (GATT).
Pursuant to authority granted by the same trade statute, the commercial treaty

with Cuba had already been suspended by an executive agreement with Cuba.
Thus, it is possible the notice of termination would have been made even had the
United States not been engaged in an embargo of Cuba.
However, had the notice been given in the absence of the embargo policy, it

still would have been authorized by the enabling statute which set in motion the
GATT process on the part of the United States. In either event, the President's
action was exercised under the authority of Acts of Congress. In contrast, there
is no past or current statute which is cited as having any plausible bearing on the
notice given by President Carter. His notice was given in the absence of any
separate, supporting legislative enactment and rests solely on the President's uni-

lateral and self-serving interpretation of the Mutual Defense Treaty.
12. In 1965, President Johnson gave notice of denunciation of the 1929 Warsaw

Convention limiting claims by passengers on international air carriers.

Analysis : Our government's participation in the Convention was not termi-
nated ; President Johnson withdrew the notice. It is not a precedent for Presi-

dential termination. The Convention was widely viewed in this country as being
outdated and, in fact, was being ignored by American courts. At most, the incident
is an example of a treaty becoming inoperative due to changed conditions.

Discussion : The United States did not withdraw from the Warsaw Convention.
It is pure speculation to assume President Johnson would have denounced the
agreement unilaterally. To the contrary, it appears he used the threat of U.S. with-
drawal as leverage in negotiations with other nations leading to acceptance of a
protocol to the convention favorable to our wishes for a sizable increase in the
ceiling on claims awarded to air passengers. The incident is not a precedent for
Presidential termination of a treaty because President Johnson did not actually
denounce a treaty.

There was strong support in the Senate and the country for U.S. withdrawal
from the convention. An unfortunate tragedy had befallen then Senator Capehart,
whose son and daughter-in-law were killed in a plane crash in Jamaica on Janu-
ary 21, 1960, leaving four young children orphaned. The survivors were cleariy
entitled to recover damages against the grossly negligent airline, however the
Warsaw Convention limited liability to $8,300. Lawyers for the airline literally
waved the convention in Senator Capehart's face in refusing initially to pay a
realistic award to his relatives. Only court proceedings eventually forced the air-
line to settle at a higher amount.
With the personal experience of one of their colleagues much in mind, many

Senators were revolted at the deficiencies in the Warsaw Convention. Their atti-

tude was reinforced by testimony before the Foreign Relations Committee by
trial attorneys who demonstrated that the convention was "outdated, archaic"
and further that the proposed Hague Protocol to the convention was inadequate
in lifting airline liability to a sufl3cient amount.

It was established at the Senate hearings that American courts had success-
fully avoided the limits of the convention by developing a judicial principle which
allowed exceptions to the convention in cases of "willful misconduct" by an air-
line. The exception had become the norm in U.S. courts and the convention had
been effectively replaced by legal practice. (Hearings on the Hague Protocol be-
fore Senate Foreign Relations Committee. 89th Con., 1st Sess., 1965, at 41, 59.)

In this setting, there was a basic change in conditions. The convention had
become inapplicable in U.S. courts and outdated as practical matter. Moreover,
its original purpose had been met. It was adopted to help fledging airlines, now
become strong carriers. If President Johnson had denounced it, his action would
have been consistent with the principle of international law known as "rebus sic
stantibus," discussed above. The principle has no application to the defense treaty
with the Republic of China. Unlike the history of the Warsaw Convention in the
mid-1960's, there is no line of consistent judicial decisions disregarding the de-
fense treaty. There is no similarity between the two situations.
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Moreover, as Lee S. Kreindler, Chairman, Aviation Law Section, American
Trial Lawyers Association, testified at the Senate Committee hearings : "It should
be pointed out that the Warsaw Convention is a 'private law' treaty which only
regulates rights and liabilities as between private individuals and corporations.
It does not involve real interests of governments as such. Whatever reluctance
there might be to withdraw from a pubUc law treaty involving the performance
of governmental responsibilities, it does not apply to the Warsaw Convention
which only regulates rights l)et\veeu private i:ersons." (Hearings at 106.)

Thus, there is a critical difference between the Warsaw Convention and the
Mutual Defense Treaty. The latter is a "public" treaty involving the perform-
ance of governmental duties. Even if, for the sake of argument, the President
has power to terminate treaties involving "private rights," it does not follow

that he has power to revoke a treaty which involves fundamental policy for

the country on a matter of vital interest to all the people.

It is true, 29 Senators joined in sponsoring a Senate Resolution urging Presi-

dent Johnson to denounce the Warsaw Convention. The resolution was intro-

duced several months after he had given notice and anticipated that the notice

might be withdrawn. It is wrong to infer from this that the 29 Senators, or a

majority of the Senate, believed the President possessed authority to denounce
the convention absent legislative action. In fact, the very act of introducing

or cosponsoring the legislation was an affirmative action which in the normal
process of legislative activity would result, if successful, in a grant of authority

or ratification by the Senate of Presidential action as required by the Consti-

tution. From this, the logical conclusion is that the Senators sponsoring the

resolution believed legislative participation was necessary to fulfill the deci-

sion to denounce the convention.

[Whereupon, at 4 p.m. the subcommittee adjourned, to reconvene at

the call of the Chair.]





APPENDIX 1

Statement by President Jimmy Carter to the Nation,
December 15, 1978

I would like to read a joint communique wiiich is being simultaneously is-
sued in Peking at this very moment by the leaders of the People's Republic of
China.
The United States of America and the People's Republic of China have agreed

to recognize each other and to establish diplomatic relations as of Januarv 1,
1979.
The United States of America recognizes the Government of the People's

Republic of China as the sole legal Government of China. Within this context,
the people of the United States will maintain cultural, commercial, and other
unofficial relations with the people of Taiwan.
The United States of America and the People's Republic of China reaffirm

the principles agreed on by the two sides in the Shanghai Communique and
emphasize once again that

:

Both wish to reduce the danger of international military conflict.

Neither should seek hegemony in the Asia-Pacific region or in any other re-

gion of the world and each is opposed to efforts by any other country or group
of countries to establish such hegemony.
Neither is prepared to negotiate on behalf of any third party or to enter

into agreements or imderstandings with the other directed at other states.

The Government of the United States of America acknowledges the Chinese
position that there is but one China and Taiwan is part of China.
Both believe that normalization of Sino-American relations is not only in

the interest of the Chinese and American people but also contributes to the

cause of peace in Asia and the world.
The United States of America and the People's Republic of China will exchange

Ambassadors and establish Embassies on March 1, 1979.

Yesterday, our country and the People's Republic of China reached this final

historic agreement. On January 1, 1979, a little more than 2 weeks from now, our
two governments will implement full normalization of diplomatic relations.

As a nation of gifted people who comprise about one-fourth of the total popu-
lation of the Earth, China plays, already, an important role in world affairs, a
role that can only grow more important in the years ahead.
We do not undertake this important step for transient tactical or expedient

reasons. In recognizing the People's Republic of China, that it is the single

Government of China, we are recognizing simple reality. But far more is involved

in this decision than just the recognition of a fact.

Before the estrangement of recent decades, the American and the Chinese
people had a long history of friendship. We've already begun to rebuild some of

those previous ties. Now our rapidly expanding relationship requires the kind
of structure that only full diplomatic relations will make possible.

The change that I'm announcing tonight will be of great long-term benefit

to the peoples of both our country and China—and, I believe, to all the peoples

of the world. Normalization—and the expanded commercial and cultural rela-

tions that it will bring—will contribute to the well-being of our own nation, to

our own national interest, and it will also enhance the stability of Asia. These
more positive relations with China can benefically affect the world in which we
live and the world in which our children will live.

We have already begun to inform our allies and other nations and the Mem-
bers of the Congress of the details of our intended action. But I wish also tonight
to convey a special message to the people of Taiwan—I have already communi-
cated with the leaders in Taiwan—with whom the American people have had
and will have extensive, close, and friendly relations. This is important between
our two peoples.

As the United States a.sserted in the Shanghai communique of 1972, issued on
President Nixon's historic visit, we will continue to have an interest in the peace-
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ful resolution of the Taiwan issue. I liave paid special attention to insuring that

normalization of relations between our country and the People's Republic will

not jeopardize the well-being of the people of Taiwan. The people of our country

will maintain our current commercial, cultural, trade, and other relations with
Taiwan through nongovernmental means. Many other countries in the world are

already successfully doing this.

These decisions and these actions open a new and important chapter in our
country's history and also in world affairs.

To strengthen and to expedite the benefits of this new relationship between
China and the United States, I am pleased to announce that Vice Premier Teng
has accepted my invitation and will visit Washington at the end of January.

His visit will give our governments the opportunity to consult with each other

on global issues and to begin working together to enhance the cause of world
peace.

These events are the final result of long and serious negotiations begun by
President Nixon in 1972 and continued under the leadership of President Ford.

The results bear witness to the steady, determined, bipartisan effort of our own
country to build a world in which peace will be the goal and the responsibility

of all nations.
The normalization of relations between the United States and China has no

other purpose than this : the advancement of peace. It is in this spirit, at this

season of peace, that I take special pride in sharing this good news with you
tonight.

U.S. STATEMENT

As of January 1, 1979, the United States of America recognizes the People's

Republic of China as the sole legal government of China. On the same date, the

People's Republic of China accords similar recognition to the United States of

America. The United States thereby establishes diplomatic relations with the

People's Republic of China.
On that same date, January 1, 1979, the United States of America will notify

Taiwan that it is terminating diplomatic relations and that the Mutual Defense

Treaty between the U.S. and the Republic of China is being terminated in accord-

ance with the provisions of the Treaty. The United States also states that it will

be withdrawing its remaining military personnel from Taiwan within four

months.
In the future, the American people and the people of Taiwan will maintain

commercial, cultural, and other relations without oflacial diplomatic relations.

The Administration will seek adjustments to our laws and regulations to

permit the maintenance of commercial, cultural ,and other non-governmental
relationships in the new circumstances that will exist after normalization.

The United States is confident that the people of Taiwan face a peaceful and
prosperous future. The United States continues to have an interest in the peace-

ful resolution of the Taiwan issue and expects that the Taiwan issue will be

settled peacefully by the Chinese themselves.
The United States believes that the establishment of diplomatic relations

with the People's Republic will contribute to the welfare of the American people,

to the stability of Asia where the United States has major security and economic
interest, and to the peace of the entire world.
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Letter to the President From Chairman Clement J. Zablocki and
Hqn. Lester L, Woltf

Congress of the United States,

Committee on International Relations,
House of Representatives,

Washington, D.C., December 19, 1978.

Hon. Jimmy CARTEat,

The President,
The White House, Washington, B.C.

Dear Mr. President: The implications of your December 15 announcement

regarding normalization of relations with the People's Republic of China are

more far-reaching than any of us can comprehend at this time. While some of

us may have reservations regarding the timing, method and substance of your

decision, our purpose in writing now is not to take issue with those aspects of the

question, important and serious as they might be.

Rather, in the strongest possible terms, we wish to register our concern, dis-

pleasure and dismay over the cavalier way in which this decision was conveyed to

the Congress. In particular, we object to the fact that the only information

available to the Congress on this matter came from representatives of the media

hours before you briefed members of the Congress at 6 :15 p.m. only two hours

and 45 minutes before vou were scheduled to make the public announcement.

In particular, we object most to the fact that the pro\isions of Section 26 of

the International Security Assistance Act of 1978. (P.L. 95-384), which became

law on September 26, 1978 were not complied with. As you know, subsection (b)

of Section 26 states that '"It is the sense of the Congress that there should be

prior consultation between the Congress and the executive branch on any pro-

posed policy changes affecting the continuation in force of the Mutual Defense

Treaty of 1954."

Mr. President, we have long believed that for consultation to be truly meaning-

ful and effective it must be timely enough for Congressional views to be taken

into consideration. Further, we have repeatedly stressed that merely informing

Congress of decisions already taken does not constitute adequate consultation.

Certainly, being informed of a decision of such consequence less than three hours

before a public announcement cannot in any way be construed as consultation.

We have been pleased with your policy regarding prior consultation with Con-

gress to which you have committed your Administration and which you have,

with few exceptions, practiced up to now. Unfortunately, this step contradicts

that record.
As we have indicated on several occasions, we are prepared to support your

policies wherever and whenever we are able. To do so, however, we must know
what those policies are going to be in suflScient time to work out any problems

that some, or all, of us may have, with respect to a particular decision.

In closing, we would like to point out that we recognize that diplomacy can-

not always be conducted in public and that there may be a need for secrecy.

Nevertheless we feel that we are patriotic enough and responsible enough to be

consulted during the decision-making process instead of being confronted with

a fait accompli.
Mr. President, we would hope that you will accept this letter in the spirit in

which it is written. We want to support you. To do this you must have the confi-

dence in us that you expect us to have in you.
In closing, we wish to take this opportunity to wish you and yours a happy.

Merry Christmas, and the happiest of New Years.
With best wishes.

Sincerely yours,
Clement J. Zablocki, M.C.
Lester L. Wolff, M.C.
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Letter to Hon. Lester L. Wolff From Former PREsroENT Nixon

RiCHAED Nixon,
La Casa Pacifica.

San Clemente, Calif., February IJ^ 1979.

Hon. Lester L. Wolff,
Chairman, Subcommittee on Asian and Pacific Affairs,

House of Representatives, Washington, D.C.

Dear Mb. Chairman : With regard to your letter of February 2, I must re-

spectfully decline your invitation to testify before your subcommittee. I see no
useful purpose to be served by my trying to second-guess President Carter's P.R.C.

normalization decision. Any one of us might have handled the situation differ-

ently, but now the decision has been made we should look to the future and not

to the past.

With regard to the questions you raised in your letter, Dr. Kissinger and I

had extensive discussions with Chairman Mao and Premier Chou En-lai on the

Taiwan issue in 1972. We could not reach an agreement and consequently stated

our positions separately in the Shanghai Communique. In that document the

U.S. "reaflSrmed" its support of a peaceful resolution of the Taiwan issue. I

consider that to be an unequivocal moral commitment. In my view U.S. policies

toward the P.R.C. and Taiwan in the future should be formulated in a way to

honor that commitment.
Normalization of U.S. relations with the P.R.C. is indispensable in furthering

our goal of building a structure of peace in Asia and the world. But at a time
when U.S. credibility as a dependable ally and friend is being questioned in a
number or countries, it is also vitally important that the Taiwan issue be han-
dled in a way which will reassure other nations—whether old friends, new
friends, potential friends or wavering friends—that it is safe to rely on America's
word and to be America's friend.

Sincerely,
Richard Nixon.

(136)



APPENDIX 4

Text of Mutual Defense Treaty Between the United States of
America and the Republic of China

Signed at Washington December 2, 1954 ; Ratification advised by the Senate of
the United States of America February 9, 1955; Ratified by the President
of the United States of America February 11, 1955 ; Ratified by the Republic
of China February 15, 1955 ; Ratifications exchanged at Taipei March 3, 1955

;

Proclaimed by the President of the United States of America April 1, 1955;
Entered into force March 3, 1955
The Parties to this Treaty,

ReaflSrming their faith in the purposes and principles of the Charter of the
United Nations and their desire to live in peace with all peoples and all Govern-
ments, and desiring to strengthen the fabric of peace in the West Pacific Area,

Recalling with mutual pride the relationship which brought their two peoples
together in a common bond of sympathy and mutual ideals to fight side by side
against imperialist aggression during the last war.
Desiring to declare publicly and formally their sense of unity and their common

determination to defend themselves against external armed attack, so that no
potential aggressor could be under the illusion that either of them stands alone
in the West Pacific Area, and

Desiring further to strengthen their present efforts for collective defense for
the preservation of peace and security pending the development of a more com-
prehensive system of regional security in the West Pacific Area,
Have agreed as follows

:

ARTICLE I

The Parties undertake, as set forth in the Charter of the United Nations, to

settle any international dispute in which they may be involved by peaceful means
in such a manner that international peace, security and justice are not endangered
and to refrain in their international relations from the threat or use of force in

any manner inconsistent with the purposes of the United Nations.

ARTICLE n

In order more effectively to achieve the objective of this Treaty, the Parties

separately and jointly by self-help and mutual aid will maintain and develop
their individual and collective capacity to resist armed attack and communist
subversive activities directed from without against their territorial integrity

and political stablity.

ARTICLE ni

The Parties undertake to strengthen their free institutions and to cooperate

mth each other in the development of economic progress and social well-being and
to further their individual and collective efforts towards these ends.

ARTICLE rv

The Parties, through their Foreign Ministers or their deputies, will consult

together from time to time regarding the implementation of this Treaty.

ARTICLE V

Each Party recognizes that an armed attack in the West Pacific Area directed

against the territories of either of the Parties would be dangerous to its own
peace and safety and declares that it would act to meet the common danger in

accordance with its constitutional processes.

Any such armed attack and all measures taken as a result thereof shall be

immediately reported to the Security Council of the United Nations. Such meas-
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ures shall be terminated when the Security Council has taken the measures
necessary to restore and maintain international peace and security.

ARTICLE VI

For the purposes of Articles II and V, the terms "territorial" and "territories"
shall mean in respect of the Republic of China, Taiwan and the Pescadores ; and
in respect of the United States of America, the island teri-itories in the West
Pacific under its jurisdiction. The provisions of Articles II and V will be applica-
ble to such other territories as may be determined by mutual agreement.

Article VII

The Government of the Republic of China grants, and the Government of the
United States of America accepts, the right to dispose such United States land,
air and sea forces in an about Taiwan and the Pescadores as may be required
for their defense, as determined by mutual agreement.

Article VIII

This Treaty does not affect and shall not be interpreted as affecting in any
way the rights and obligations of the Parties under the Charter of the United Na-
tions or the responsibility of the United Nations for the maintenance of interna-

tional peace and security.
Article IX

This Treaty shall be ratified by the United States of America and the Republic
of China in accordance with their respective constitutional processes and will

come into force when instruments of ratification thereof have been exchanged by
them at Taipei.

Article X
This Treaty shall remain in force indefinitely. Either Party may terminate it

one year after notice has been given to the other Party.

Exchange of Notes

Department of State,
Washington, D.C., December 10, 1954.

His Excellency George K. C. Yeii,

Minister of Foreign Affairs of the Republic of China.

Excellency : I have the honor to refer to recent conversations between repre-

sentatives of our two Governments and to confirm the understanding reached as
a result of those conversations, as follows :

The Republic of China effectively controls both the territory described in

Article VI of the Treaty of Mutual Defense between the Republic of China and
the the United States of America signed on December 2, 1954, at Washington and
other territory. It possesses with respect to all territory now and hereafter under
its control the inherent right of self-defense. In view of the obligations of the two
Parties under the said Treaty, and of the fact that the use of force from either

of these areas by either of the Parties affects the other, it is agreed that such
use of force will be a matter of joint agreement, subject to action of an emer-
gency character which is clearly an exercise of the inherent right of self-defense.

Military elements which are a product of joint effort and contribution by the two
Parties will not be removed from the territories described in Article VI to a
degree which would substantially diminish the defensibility of such territories

without mutual agreement.
Accept, Excellency, the assurances of my highest consideration.

/s/ John Foster Dulles,
Secretary of State of the United States of America.

His Excellency John Foster Dulles,
Secretary of State of the United States of America.

Excellency : I have the honor to acknowledge the receipt of Your Excellency's

Note of today's date, which reads as follows

:
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"I have the honor to refer to recent conversations between representa-
tives of our two Governments and to confirm the understandings reached as a
result of those conversations, as follows :

"The Republic of China effectively controls both the territory described in

Article VI of the Treaty of Mutual Defense between the Republic of China
and the United States of America signed on December 2, 1954, at Wash-
ington and other territory. It possesses witli respect to all territory now and
hereafter under its control the Inherent right of self-defense. In view of the
obligations of the two Parties under the said Treaty and of the fact that the
use of force from either of these areas by either of the Parties affects the
other, it is agreed that such use of force will be a matter of joint agreement,
subject to action of an emergency character which is clearly an exercise of
the inherent right of self-defense. Military elements which are a product of
joint effort and contribution by the two Parties will not be removed from the
territories described in Article VI to a degree which would substantially
diminish the defensibility of such territories without mutual agreement."

I have the honor to confirm, on behalf of my Government, the understanding
set forth in Your Excellency's Note under reply.

I avail myself of this opportunity to convey to Your Excellency the assurance
of my highest consideration.

Geoege K. C. Yeu,
Minister for Foreign Affairs of the Republic of China.
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Text of the Taiwan Legislation Adopted by the Congress, and
Signed Into Law by President Carter on April 10, 1979

Taiwan Relations Act

[Public Law 96-8, Apr. 10, 1979, 93 Stat. 14]

An Act To help maintain peace, security, and stability in the Western Pacific and
to promote the foreign policy of the United States by authorizing the continua-

tion of commercial, cultural, and other relations between the people of the

United States and the people on Taiwan, and for other purposes.

Be it enacted iy the Senate and House of Representatives of the United States

of America in Congress assembled,

SHOBT TITLE

Section 1. This Act may be cited as the "Taiwan Relations Act".

findings and declaration of policy

Sec. 2. (a) The President having terminated governmental relations between
the United States and the governing authorities on Taiwan recognized by the
United States as the Republic of China prior to January 1, 1979, the Congress
finds that the enactment of this Act is necessary

—

(1) to help maintain peace, security, and stability in the Western Pacific;

and
(2) to promote the foreign policy of the United States by authorizing the

continuation of commercial, cultural, and other relations between the people
of the United States and the people on Taiwan.

(b) It is the policy of the United States

—

(1) to preserve and promote extensive, close, and friendly commercial,
cultural, and other relations between the people of the United States and the
people on Taiwan, as well as the people on the China mainland and all other
peoples of the Western Pacific area

;

(2) to declare that peace and stability in the area are in the political,

security, and economic interests of the United States, and are matters of
international concern

;

(3) to make clear that the United States decision to establish diplomatic
relations with the People's Republic of China rests upon the expectation that
the future of Taiwan will be determined by peaceful means

;

(4) to consider any effort to determine the future of Taiwan by other than
peaceful means, including by boycotts or embargoes, a threat to the peace
and security of the Western Pacific area and of grave concern to the United
States

;

(5) to provide Taiwan with arms of a defensive character; and
(6) to maintain the capacity of the United States to resist any resort to

force or other forms of coercion that would jeopardize the security, or the
social or economic system, of the iieople on Taiwan.

(c) Nothing contained in this Act shall contravene the interest of the United
States in human rights, especially with respect to the human rights of all the
approximately eighteen million inhabitants of Taiwan. The preservation and en-
hancement of the human rights of all the people on Taiwan are hereby reaffirmed
as objectives of the United States.
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IMPLEMENTATION OF UNITED STATES POLICY WITH REGARD TO TAIWAN

Sec. 3. (I) In furtherance of the policy set forth in section 2 of this Act, the
United States will make available to Taiwan such defense articles and defense
services in such quantity as may be necessary to enable Taiwan to maintain a
sufficient self-defense capability.

(b) The President and the Congress shall determine the nature and quantity
of such defense articles and services based solely upon their judgment of the needs
of Taiwan, in accordance with procedures established by law. Such determination
of Taiwan's defense needs shall include review by United States military author-
ities in connection with recommendation to the President and the Congress.

(c) The President is directed to inform the Congress promptly of any threat
to the security or the social or economic system of the people on Taiwan and any
danger to the interests of the United States arising therefrom. The President and
the Congress shall determine, in accordance with constitutional processes, appro-
priate action by the United States to any such danger.

APPICATION OF LAWS ; INTERNATIONAL AGREEMENTS

Sec. 4. (a) The absence of diplomatic relations or recognition shall not affect
the application of the laws of the United States with respect to Taiwan, and the
laws of the United States shall apply with respect to Taiwan in the manner
that the laws of the United States applied with respect to Taiwan prior to
January 1, 1979.

(b) The application of subsection (a) of this section shall include, but shall
not be limited to, the following :

(1) Whenever the laws of the United States refer or relate to foreign
countries, nations, states, governments, or similar entities, such terms shall
include and such laws shall apply with respect to Taiwan.

(2) Whenever authorized by or pursuant to the laws of the United States
to conduct or carry out programs, transactions, or other relations with
respect to foreign countries, nations, states, governments, or similar en-

tities, the President or any agency of the United States Government is

authorized to conduct and carry out, in accordance with section G of this

Act, such programs transactions, and other relations with respect to Taiwan
(including, but not limited to, the performance of services for the United
States through contracts with commercial entities on Taiwan), in accord-
ance with the applicable laws of the United States.

(3) (A) The absence of diplomatic relations and recognition with respect

to Taiwan shall not abrogate, infringe, modify, deny, or otherwise af-

fect in any way any rights or obligations (including but not limited to

those involving contracts, debts, or property interests of any kind) under
the laws of the United States heretofore or hereafter acquired by or with
respect to Taiwan.

(B) Fcr all purposes under the laws of the United States, including actions
in any court in the United States, recognition of the People's Republic of

China shall not affect in any way the ownership of or other rights or interests

in properties, tangible and intangible, and other things of value, owned or

held on or prior to December 31, 1978, or thereafter acquired or earned by
the governing authorities on Taiwan.

(4) Whenever the application of the laws of the United States depends
upon the law that is or was applicable on Taiwan or compliance therewith,

the law applied by the people on Taiwan shall be considered the applicable

law for that purpose.

(5) Nothing in this Act, nor the facts of the President's action in extending
diplomatic recognition to the People's Republic of China, the absence of diplo-

matic relation between the people on Taiwan and the United States, or the

lack of recognition by the United States, and attendant circumstances thereto,

shall be construed in any administrative or judicial proceeding as a basis

for any United States Government agency, commission, or department to

make a finding of fact or determination of law, under the Atomic Energy
Act of 19.>1 and the Nuclear Non-Proliferation Act of 1978, to deny an export
license application or to revoke an existing export license for nuclear exports

to Taiwan.
(6) For purposes of the Immigration and Nationality Act, Taiwan may

be treated in the manner specified in the first sentence of section 202(b)
of that Act.
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(7) The capacity of Taiwan to sue and be sued in courts in the United
States, in accordance with the laws of the United States, shall not be abro-
gated, infringed, modified, denied, or otherwise affected in any way by the
absence of diplomatic relations or recognition.

(8) No requirement, whether expressed or implied, under the laws of the
United States with respect to maintenance of diplomatic relations or recog-
nition shall be applicable with respect to Taiwan.

(c) For all purposes, including actions in any court in the United States, the
Congress approves the continuation in force of all treaties and other interna-
tional agi'eements, including multilateral conventions, entered in to by the United
States and tlie governing authorities on Taiwan recognized by the United States
as the Republic of China prior to January 1, 1979, and in force between them on
December 31, 1978. unless and until terminated in accordance with law.

(d) Nothing in this Act may be construed as a basis for supporting the exclu-
sion or expulsion of Taiwan from continued membership in any international
financial institution or any other international organization.

OVERSEAS PRIVATE INVESTMENT CORPORATION

Sec. 5. (a) During the three-year period beginning on the date of enactment
of this Act, the $1,000 per capita income restriction in clause (2) of the second
undesignated paragraph of section 231 of the Foreign Assistance Act of 3961 shall

not restrict the activities of the Overseas Private Investment Corporation in

determining whether to provide any insurance, reinsurance, loans, or guaranties
with respect to investment projects on Taiwan.

(b) Except as provided in subsection (a) of this section, in issuing insurance,
reinsurance, loans, or guaranties with respect to investment projects on Taiwan,
the Overseas Private Insurance Corporation shall apply the same criteria as
those applicable in other parts of the world.

THE AMERICAN INSTITUTE OF TAIWAN

Sec. 6. (a) Programs, transactions, and other relations conducted or carried

out by the President or any agency of the United States Government with re-

spect to Taiwan shall, in the manner and to the extent directed by the Presi-

dent, be conducted and carried out by or through

—

(1) The American Institute in Taiwan, a nonprofit corporation incorpo-

rated under the laws of the District of Columbia, or (2) such comparable
successor nongovernmental entity as the President may designate,

(hereafter in this Act referred to as "the Institute").

(b) Whenever the President or any agency of the United States Government
is authorized or required by or pursuant to the laws of the United States to

enter into, perform, enforce, or have in force an agreement or transaction rela-

tive to Taiwan, such agreement or transaction shall be entered into, performed,
and enforced, in the manner and to the extent directed by the President, by or
through the Institute.

(c) To the extent that any law, rule, i-egulation. or ordinance of the District

of Columbia, or any State or political subdivision thereof in which the Institute
is incorporated or doing business, impedes or otherwise interferes with the
performance of the functions of the Institute pursuant to this Act, such law.
rule, regulations, or ordinance shall be deemed to be preempted by this Act.

services by the institute to united STATES CITIZENS ON TAIWAN

Sec. 7. (a) The Institute may authorize any of its employees on Taiwan

—

(1) to administer to or take from any person an oath, afl!irmation, affi-

davit, or deposition, and to perfoi'm any notarial act which any notary pub-
lic is required or authorized by law to perform within the United States

;

(2) To act as provisional conservator of the personal estates of deceased
United States citizens ; and

(3) to assist and protect the interests of United States persons by per-

forming other acts such as are authorized to be performed outside the United
States for consular purposes by such laws of the United States as the Presi-

dent may specify.

(b) Acts performed by authorized employees of the Institute under this sec-

tion shall be valid, and of like force and effect within the United States, as if

performed by any other person authorized under the laws of the United States

to perform such acts.
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TAX exe:mpt status of the institute

Sec. 8. (a) The Institute, its property, and its income are exempt from all taxa

tion now or hereafter imposed by the United States (except to the extent that

section 11(a) (3) of this Act requires the imposition of taxes imposed under
chapter 21 of the Internal Revenue Code of 1954, relating to the Federal Insur-

ance Contributions Act) or by any state or local taxing authority of the United
States.

(b) For purposes of the Internal Revenue Code of 1954, the Institute shall be

treated as an organization described in sections 170(b) (1) (A), 170(c), 2055(a),

2106(a) (2) (A), 2522(a), and 2522(b).

FURNISHING PROPERTY AND SERVICES TO AND OBTAINING SERVICES FROM THE
INSTITUTE

Sec. 9. (a) Any agency of the United States Government is authorized to sell,

loan, or lease property (including interests therein) to, and to perform adminis-

trative and technical support functions and services for the operations of. the

Institute upon such terms and conditions as the President may direct. Reim-
bursements to agencies under this subsection .shall be credited to the current

applicable appropriation of the agency concerned.
(b) Any agency of the United States Government is authorized to acquire and

accept .services from the Institute upon such terms and conditions as the Presi-

dent may direct. Whenever the President determines it to be in furtherance of

the purposes of this Act, the procurement of services by such agencies from
the Institute may be effected without regard to such laws of the United States

normally applicable to the acquisition of services by such agencies as the Presi-

dent may specify by Executive order.

(c) Any agency of the United States Government making funds available to

the Institute in accordance with this Act shall make arrangements with the In-

stitute for the Comptroller General of the United States to have access to the

books and records of the Institute and the opportunity to audit the operations
of the Institute.

TAIWAN INSTRUMENTALITY

Sec. 10. (a) Whenever the President or any agency of the United States

Government is authorized or required by or pursuant to the laws of the United
States to render or provide to or to receive or accept from Taiwan, any perform-
ance, communication, assurance, undertaking, or other action, such action shall,

in the manner and to the extent directed by the President, be rendered or provided
to, or received or accepted from, an instrumentality established by Taiwan
which the President determines has the necessary autliority under the laws
applied by the people on Taiwan to provide assurances and take other actions

on behalf of Taiwan in accordance with this Act.

(b) The President is requested to extend to the instrumentality established by
Taiwan the same number of offices and complement of personnel as were previ-

ously operated in the United States by the governing authorities on Taiwan
recognized as the Republic of China prior to .January 1, 1979.

(c) Upon the granting by Taiwan of comparable privileges and immunities
with respect to the Institute and its appropriate i)ersonnel, the President is

authorized to extend with respect to the Taiwan instrumentality and its appro-
priate personnel, such privileges and immunities (subject to appropriate condi-

tions and obligations) as may be necessary for the effective performance of their

functions.

SEPARATION OF GOVERNMENT PERSONNEL FOR EMPLOYMENT WITH THE INSTITUTE

Sec. 11. (a)(1) Under such terms and conditions as the President may direct,

any agency of the United States Government may separate from Government
service for a specified period any officer or employee of that agency who accepts
employment with the Institute.

(2) An officer or employee separated by an agency under paragraph (1) of
this subsection for employment with the Institute shall be entitled upon termina-
tion of such enii)loy:i.eut to re^niplovment or reinstatement with such agency (or

a successor agency) in an appropriate position with the attendant rights, privi-

leges, and benefits with the officer or employee would have had or acquired had
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he or she not been so separated, subject to Such time period and other conditions
as the President may prescribe.

(3) An oflScer or employee entitled to reemployment or reinstatement rights
under paragraph (2) of this subsection shall, while continuously employed by
the Institute with no break in continuity of service, continue to participate in

any benefit program in which such oflicer or employee was participating prior
to employment by the Institute, including programs for compensation for job-
related death, injury, or illness

;
programs for health and life insurance

;
pro-

grams for annual, sick, and other statutory leave ; and programs for retirement
under any system established by the laws of the United States ; except that
employment with the Institute shall be the basis for participation in such pro-
grams only to the extent that employee deductions and employer contributions,
as required, in payment for such participation for the period of employment
with the Institute, are currently deposited in the program's or system's fund or
depository. Death or retirement of any such officer or employee during approved
service with the Institute and prior to reemployment or reinstatement shall be
considered a death in or retirement from Government service for purposes of any
employee or survivor benefits acquired by reason of service with an agency of
the United States Government.

(4) Any officer or employee of an agency of the United States Government
who entered into service with the Institute on approved leave of absence without
pay prior to the enactment of this Act shall receive the benefits of this section
for the period of such service.

(b) Any agency of the United States Government employing alien personnel
on Taiwan may transfer such personnel, with accrued allowances, benefits, and
rights, to the Institute without a break in service for purposes of retirement
and other benefits, including continued participation in any system established
by the laws of the United States for the retirement of employees in which the
alien was participating prior to the transfer to the Institute, except that employ-
ment with the Institute shall be creditable for retirement purposes only to the
extent that employee deductions and employer contributions, as required, in
payment for such participation for the period of employment with the Institute,
are currently deposited in the system's fund or depository.

(c) Employees of the Institute shall not be employees of the United States
and, in representing the Institute, shall be exempt from section 207 of title 18,
United States Code.

(d) (1) For purix)ses of sections 911 and 913 of the Internal Revenue Code
of 1954, amounts paid by the Institute to its employees shall not be treated as
earned income. Amounts received by employees of the Institute shall not be
included in gross income, and shall be exempt from taxation, to the extent that
they are equivalent to amounts received by civilian officers and employees of the
Government of the United States as allowances and benefits which are exempt
from taxation under section 912 of such Code.

(2) Except to the extent required by subsection (a) (3) of this section, service
performed in the employ of the Institute shall not constitute employment for
purposes of chapter 21 of such Code and title II of the Social Security Act.

EEPOBTING REQUIREMENT

Sec. 12. (a) The Secretary of State shall transmit to the Congress the text
of any agreement to which the Institute is a party. However, any such agree-
ment the immediate public disclosure of wh'-h would, in the opinion of the
President, be prejudicial to the national security of the United States shall not
be so transmitted to the Congress but shall be transmitted to the Committee on
Foreign Relations of the Senate and the Committee on Foreign Affairs of the
House of Representatives under an appropriate injunction of secrecy to he
removed only upon due notice from the President.

(b) For purposes of subsection (a), the term "agreement" includes

—

(1) any agreement entered into between the Institute and the governing
authorities on Taiwan or the instrumentality established by Taiwan : and

(2) any agreement entered into between the Institute and an agency of
the United States Government.

(c) Agreements and transactions made or to be made by or through the Insti-
tute shall be subject to the same congressional notification, review, and approval
requirements and procedures as if such agreements and transactions were made
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by or through the agency of the United States Government on behalf of which
the Institute is acting.

(d) During the two-year period beginning on the effective date of this Act,

the Secretary of State shall transmit to the Speaker of the House of Repre-

sentatives and the Committee on Foreign Relations of the Senate, every six

months, a report describing and reviewing economic relations between the United

States and Taiwan, noting any interference with normal commercial relations.

BULES AND BEQtTLATIONS

Sec. 13. The President is authorized to prescribe such rules and regulations

as he may deem appropriate to carry out the purposes of this Act. During the

three-year period beginning on the effective date of this Act, such rules and
regulations shall be transmitted promptly to the Speaker of the House of Repre-
sentatives and to the Committee on Foreign Relations of the Senate. Such action

shall not, however, relieve the Institute of the responsibilities placed upon it

by this Act.
C0NQEE88I0NAL OVEBSIQHT

Sec. 14. (a) The Committee on Foreign Affairs of the House of Representa-

tives, the Committee on Foreign Relations of the Senate, and other appropriate

committees of the Congress shall monitor

—

(1) the implementation of the provisions of this Act;

(2) the operation and procedures of the Institute;

(3) the legal and technical aspects of the continuing relationship between
the United States and Taiwan ; and

(4) the implementation of the policies of the United States concerning

security and cooperation in East Asia.

(b) Such committees shall report, as appropriate, to their respective Houses
on the results of their monitoring.

DEFIIOTIOWS

Sec. 15. For purposes of this Act

—

(1) the term "laws of the United States" includes any statute, rule, regu-

lation, ordinance, order, or judicial rule of decision of the United States or

any political subdivision thereof ; and
(2) the term "Taiwan" includes, as the context may require, the islands

of Taiwan and the Pescadores, the people on those islands, corporations and
other entities and associations created or organized under the laws applied

on those islands, and the governing authorities on Taiwan recognized by

the United States as the Republic of China prior to January 1, 1979, and
any successor governing authorities (including political subdivisions, agen-

cies, and instrumentalities thereof).

ATJTHOBIZATION OF APPBOPRIATIONS

Sec. 16. In addition to funds otherwise available to carry out the provisions

of this Act, there are authorized to be appropriated to the Secretary of State

for the fiscal year 1980 such funds as may be necessary to carry out such pro-

visions. Such funds are authorized to remain available until expended.

SEVEEABILITY OF PROVISIONS

Sec. 17. If any provision of this Act or the application thereof to any person

or circumstance is held invalid, the remainder of the Act and the application of

such provision to any other person or circumstance shall not be affected thereby.

effective date

Sec. 18. This Act shall be effective as of January 1, 1979.

Approved April 10, 1979.
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